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State of Missouri

STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 10-1136 BN



)

RENE MARIE BARTLETT,
)




)



Respondent.
)

DECISION 


Rene Marie Bartlett is not subject to discipline because the crime to which she pled guilty does not contain violence as an essential element.
Procedure


The State Board of Nursing (“Board”) filed a complaint on June 21, 2010, seeking this Commission’s determination that cause exists to discipline Bartlett’s nursing license.  We served Bartlett with a copy of the complaint and our notice of hearing on June 25, 2010.  Bartlett did not file an answer.

This Commission convened a hearing on the complaint on November 15, 2010.  Stephan Cotton Walker represented the Board.  Bartlett appeared without counsel.

The matter became ready for our decision on November 15, 2010, the date the transcript was filed.

Findings of Fact

1. Bartlett is licensed as a licensed practical nurse and was so at all relevant times.
2. On October 22, 2007, Bartlett entered a plea of guilty to endangering the welfare of a child in the second degree.
Conclusions of Law


We have jurisdiction to hear the case.
  The Board has the burden of proving that Bartlett has committed an act for which the law allows discipline.
  In its complaint, the Board alleges the crime to which Bartlett pled guilty contains violence as an essential element
 and that there is cause for discipline under § 335.066:

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew of has surrendered 

his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *

(2) The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution pursuant to the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated pursuant to sections 335.011 to 335.096, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.]

Bartlett entered a plea of guilty to violation of § 568.050.1:
1.  A person commits the crime of endangering the welfare of a child in the second degree if:

(1) He or she with criminal negligence acts in a manner that creates a substantial risk to the life, body or health of a child less than seventeen years old; or

(2) He or she knowingly encourages, aids or causes a child less than seventeen years old to engage in any conduct which causes or tends to cause the child to come within the provisions of paragraph (d) of subdivision (2) of subsection 1 or subdivision (3) of subsection 1 of section 211.031; or

(3) Being a parent, guardian or other person legally charged with the care or custody of a child less than seventeen years old, he or she recklessly fails or refuses to exercise reasonable diligence in the care or control of such child to prevent him from coming within the provisions of paragraph (c) of subdivision (1) of subsection 1 or paragraph (d) of subdivision (2) of subsection 1 or subdivision (3) of subsection 1 of section 211.031; or

(4) He or she knowingly encourages, aids or causes a child less than seventeen years of age to enter into any room, building or other structure which is a public nuisance as defined in section 195.130; or

(5) He or she operates a vehicle in violation of subdivision (2) or (3) of subsection 1 of section 565.024, subdivision (4) of subsection 1 of section 565.060, section 577.010, or section 577.012 while a child less than seventeen years old is present in the vehicle.


An essential element is one that must be proven for a conviction in every case.
  This means that an act of violence must be an essential element of every subdivision of § 568.050.1.  Violence is defined as “an ‘exertion of any physical force so as to injure or abuse[.]’”


Subdivision (1) requires an act of criminal negligence that creates a substantial risk to the life, body, or health of a child.  Criminal negligence is defined under § 562.016:

5.  A person "acts with criminal negligence" or is criminally negligent when he fails to be aware of a substantial and unjustifiable risk that circumstances exist or a result will follow, and such failure constitutes a gross deviation from the standard of care which a reasonable person would exercise in the situation.
We are bound to follow the definitions provided by statute and case law.  Under these definitions, criminal negligence does not necessarily require an act of violence.  Therefore, violence is not an essential element of subdivision (1).

Violence must be an essential element of every subdivision of § 568.050.1 in order for us to find that there is cause to discipline Bartlett.  Because we have found that violence is not an essential element of subdivision (1), there is no need for us to analyze the remainder of 
§ 568.050.1.

Bartlett is not subject to discipline under § 335.066.2(2).

Summary


Bartlett is not subject to discipline.

SO ORDERED on May 18, 2011.



__________________________________



SREENIVASA   RAO   DANDAMUDI



Commissioner

�Section 621.045.  Statutory references are to RSMo Supp. 2010 unless otherwise noted.


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


� In the past, we have found that this crime is reasonably related to the profession of nursing and a crime of moral turpitude.  See State Board of Nursing v. Vahey, No. 02-0985 BN (Nov. 18, 2002), State Board of Nursing v. Arrowood, No. 03-0469 BN (Aug. 26, 2003).  However, we must limit our analysis of this crime to the allegation alleged by the Board in its complaint.


�State ex rel. Atkins v. Missouri Bd. of Accountancy, 351 S.W.2d 483, 485 (Mo. App., K.C.D. 1961).


�State v. Mack, 12 S.W.3d 349, 352 (Mo. App., W.D. 2000) (citing Webster's Third New International Dictionary 2554 (1993).
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