Before the
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State of Missouri

ROBERT BARRIENTOS,
)



)



Petitioner,
)




)


vs.

)

No. 07-0103 EC



)

MISSOURI ETHICS COMMISSION,
)




)



Respondent.
)

DECISION


Robert Barrientos is liable for a fee of $350 for the late filing of a personal financial disclosure statement (“the statement”).
Procedure


On January 24, 2007, Robert Barrientos filed a complaint appealing the Missouri Ethics Commission’s (“Ethics”) assessment of a late filing fee.  On May 14, 2007, we held a hearing on the complaint.  Assistant Attorney General Earl Kraus represented Ethics.  Barrientos represented himself, appearing by telephone.  The transcript was filed on June 8, 2007.  In response to our order dated July 26, 2007, Ethics filed a memorandum on August 6, 2007.
Findings of Fact

1. The Missouri Citizen’s Commission on Compensation for Elected Officials (“the Citizen’s Commission”) was created pursuant to art. XIII, § 3 of the Missouri Constitution.
2. On November 20, 2006, Barrientos was appointed by the governor to the Citizen’s Commission.
3. On the letter of appointment to Barrientos, dated November 20, 2006, Barrientos is listed as “Robert J. Barrientos, Democrat, 4377 Warwick Boulevard, Kansas City, Jackson County, Missouri 64111 [.]”

4. By letter dated November 28, 2006, Ethics congratulated Barrientos on his appointment and advised him of the December 20, 2006, deadline to file his statement.  The letter is addressed to “Robert J. Barrientos, 4377 Warwick Blvd, Kansas City, MO 64111.”

5. Barrientos did not file his statement by 5:00 p.m. on Wednesday, December 20, 2006.  He filed no statement with a postmark of December 19, 2006. 
6. On December 26, 2006, Ethics’ executive director sent a notice of late filing by certified, return receipt mail to Robert J. Barrientos, 4377 Warwick Boulevard, Kansas City, MO 64111.  This letter was delivered on December 27, 2006, to 4322 Warwick and was signed for by “Jeremiah Pierson.”

7. On January 19, 2007, Barrientos faxed his statement to Ethics.  Ethics does not accept fax filings of statements because they require an original signature.
  Ethics’ staff contacted Barrientos and told him that they could not accept his fax filing.
8. On January 24, 2007, Barrientos filed his statement with Ethics by hand delivery.  On his statement, Barrientos listed his address as 4322 Warwick Blvd., Kansas City, MO 64111.
9. On January 24, 2007, Barrientos was handed a letter by Ethics staff assessing him a fee of $350 due to his late filing.  This letter was addressed to Barrientos at 4322 Warwick Blvd., Kansas City, MO 64111.
10. On January 24, 2007, Barrientos filed his complaint with this Commission.  In the complaint, Barrientos stated that he “never received the information mailed to 4377 Warwick.  It was the wrong address.  My address is 4322 Warwick Blvd. KCMO 64111.”
Conclusions of Law 


We have jurisdiction to hear Barrientos’ complaint.
  Our duty is to decide the issues that were before Ethics.
  Those issues are whether Barrientos is liable for a late fee and, if so, the amount due.  In deciding those issues, we must follow the same law that Ethics must follow.
  Ethics has the burden of proof.


Section 105.487, RSMo 2000, requires that statements be filed with Ethics as follows:


(2) Each person appointed to office, except any person elected for county committee of a political party pursuant to section 115.617, RSMo, and each official or employee described in section 105.483 who is not otherwise covered in this subsection shall file the statement within thirty days of such appointment or employment;
*   *   *


(4) The deadline for filing any statement required by sections 105.483 to 105.492 shall be 5:00 p.m. of the last day designated for filing the statement.  When the last day of filing falls on a Saturday or Sunday or on an official state holiday, the deadline for filing is extended to 5:00 p.m. on the next day which is not a Saturday or Sunday or official holiday.  Any statement required within a specific time shall be deemed to be timely filed if it is postmarked not later than midnight of the day previous to the last day designated for filing the statement.
Section 105.963.3 states:

The executive director shall assess every person required to file a financial interest statement pursuant to sections 105.483 to 105.492 failing to file such a financial interest statement with [Ethics] a late filing fee of ten dollars for each day after such statement is due to 
[Ethics].  The executive director shall mail a notice, by certified mail, to any person who fails to file such statement informing the individual required to file of such failure and the fees provided by this section.  If the person persists in such failure for a period in excess of thirty days beyond receipt of such notice, the amount of the late filing fee shall increase to one hundred dollars for each day thereafter that the statement is late, provided that the total amount of such fees assessed pursuant to this subsection per statement shall not exceed six thousand dollars.

Barrientos argues that he never received the letters notifying him of the existence of the late fee because they were sent to the wrong address.  The imposition of such a late filing fee and the amount of the late filing fee with regard to those appointed to office is mandatory under the statute, not discretionary.
  The receipt of the notice of late fee by Barrientos does not affect whether a late fee must be assessed.  Receipt of such notice determines only the date that the fee increases from $10 per day to $100 per day.

Barrientos also testified that he faxed the statement to Ethics on January 19, 2007, but Ethics does not accept faxed filings of personal financial disclosure statements.  Section 105.485.1 states:

Each financial interest statement required by sections 105.483 to 105.492 shall be on a form prescribed by the [Ethics] commission and shall be signed and verified by a written declaration that it is made under penalties of perjury; provided, however, the form shall not seek information which is not specifically required by sections 105.483 to 105.492.

(Emphasis added.)  Ethics argues that it has not been specifically authorized to accept facsimile signatures as the legislature has done in other instances.
  Ethics cites § 1.020(21), RSMo 2000, which defines the words “written,” “in writing” and “writing word for word” as follows:

[I]ncludes printing, lithographing, or other mode of representing words and letters, but in all cases where the signature of any person is required, the proper handwriting of the person, or his mark, is intended.

We accept Ethics’ argument that there is no authorization to accept facsimile signatures on these documents.  Barrientos filed the statement on January 24, 2007, 35 days after the due date of December 20, 2006.

Under § 105.963.3, the fee is $10 per day until 30 days after receipt of the certified notice of late fee.  If Barrientos never received the notice, it would remain $10 per day.  Even if we found that he received the notice, the earliest it was received by anyone was on December 27, 2006.  Barrientos filed his statement on January 24, 2007, less than 30 days later.  Therefore, the $10 per day rate applies, resulting in a late fee of $350 (35 days times $10 per day).
Summary

Barrientos owes a late filing fee of $350.

SO ORDERED on August 8, 2007.



________________________________



JOHN J. KOPP
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	�Resp. Ex. E.


	�Resp. Ex. A.


	�Resp. Ex. B.


	�Tr. at 47.


	�Section 105.963.4.  Statutory references are to RSMo Supp. 2006 unless otherwise noted.


	�Geriatric Nursing Facility v. Department of Social Services, 693 S.W.2d 206 (Mo. App., W.D. 1985).


	�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).  


	�Heidebur v. Parker, 505 S.W.2d 440, 444 (Mo. App., St.L.D. 1974).


	�Ethics notes the distinction in the law between a candidate and one who is appointed.  In the case of a candidate, there is discretion to “forgive assessment of the late filing fee upon a showing of good cause.”  Section 105.963.7.


	�Ethics cites laws in which facsimile signatures are authorized:  § 28.095, RSMo 2000 (Secretary of State), and §§ 105.273 to 105.278, RSMo 2000 (public officials).  





PAGE  
5

