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DECISION 


Mitzi M. Barnett’s licensed practical nurse (“LPN”) license is subject to discipline because Barnett failed to document administration of medications to patients and she over-medicated the patients. 
Procedure


The State Board of Nursing (“the Board”) filed a complaint on November 5, 2008, asserting that Barnett’s license is subject to discipline.  On December 6, 2008, Barnett received a copy of the complaint and our notice of complaint/notice of hearing by certified mail, but Barnett did not file an answer.  On March 1, 2010, the Board filed a motion for leave to amend the complaint, and because Barnett did not object to the motion, it was deemed filed on that day.  Barnett did not file an answer to the amended complaint.

This Commission convened a hearing on the complaint on March 11, 2010.  Sharie Lynn Hahn represented the Board.  Although notified of the date and time of the hearing, neither 
Barnett nor anyone representing her appeared.  The reporter filed the transcript on March 17, 2010.  

The Board served a request for admissions on Barnett on February 11, 2010, but Barnett did not respond to the request for admissions.  Because the hearing was held 29 days after Barnett was served with the request for admissions, the Board re-served those admissions on Barnett on June 10, 2010.

Under Supreme Court Rule 59.01, made applicable to this Commission by Regulation 
1 CSR 15-3.420, the failure to answer a request for admissions may establish the matters asserted in the request, and no further proof is required.
  Such a deemed admission can establish any fact or “application of the facts to the law, or the truth of the ultimate issue, opinion or conclusion, so long as the opinion called for is not an abstract proposition of law.”
  That rule applies to all parties, including those acting pro se.
  Section 536.073
 and our Regulation 1 CSR 15-3.420(1) apply that rule to this case.  


However, statutes and case law instruct that we must “separately and independently” determine whether such facts constitute cause for discipline.
  We independently assess whether the facts admitted allow discipline under the law cited.  
Findings of Fact


1.  Barnett is licensed by the Board as an LPN.  Barnett’s Missouri nursing license was originally issued on or about September 22, 1995, and was current and active at all relevant times. 

2.  At all relevant times, Barnett was employed as an LPN at The Groves, a long-term care facility in Independence, Missouri. 

3.  Some patients at The Groves were prescribed “PRN” or “as needed” pain medication by their physician.  


4.  When a patient at The Groves was given PRN medication for pain, the nurse administering the medication was to document in the nursing notes the signs and symptoms that were either told to the nurse by the patient, or observed by the nurse indicating that the patient was in pain.

5.  If PRN medication was given for pain, the nurse was to note on the medication administration record the specific reasons for giving the medication.  


6.  At all relevant times, the policy of The Groves was to require, for non-verbal patients who had been prescribed PRN pain medication, that the nurse document (by time and dosage) what signs and symptoms of discomfort the nurse had observed to determine if PRN medication was needed and place his or her initials on the notation. 

7.  Barnett was observed by two other nurses, independently of each other, giving PRN pain medication to patients that neither complained of pain nor showed any signs or symptoms of pain.


8.  Without regard to the patients’ symptoms or discomfort, Barnett was also observed by those nurses giving the maximum PRN dosage to patients, even when there was a dose range under which a smaller dose could have been given.


9.  Barnett gave PRN medication to patients without noting the signs and symptoms of the patient that warranted the medication, or why she administered the maximum doses, in the nursing notes.

10.  Barnett gave PRN medication to patients without documenting on the medication administrative record the specific reasons for administering the additional pain medication or why the maximum doses were warranted.  


11.  By giving the maximum dosage of PRN pain medication, Barnett overmedicated the patients. 

12.  Overmedicating patients could have led to adverse effects on the patients’ health, including, but not limited to, drowsiness, confusion, respiratory distress, or death. 

Conclusions of Law


We have jurisdiction to hear the complaint.
  The Board has the burden of proving that Barnett has committed an act for which the law allows discipline.
  The Board argues that there is cause for discipline under § 335.066:
2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *
(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;
*   *   *
(12) Violation of any professional trust or confidence[.]

I.  Professional Standards – Subdivision (5)


Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Gross negligence is a deviation from professional standards so egregious that it 
demonstrates a conscious indifference to a professional duty.
  Barnett’s overmedicating the patients, without an observed or documented reason for doing so, was intentional.  Her failure to document the administration of the medication was intentional as well.  These acts constitute misconduct and not mere gross negligence.   

  
Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  We follow the analysis of incompetency in a recent disciplinary case from the Supreme Court, Albanna v. State Bd. of Regis’n for the Healing Arts.
  Incompetency is a “state of being” amounting to an inability or unwillingness to function properly.
  The Albanna court said that the evaluation necessitates a broader-scale analysis, taking into account the licensee’s capacities and successes.
  Though the Board showed that Barnett was giving pain medication to patients without justification for doing so, and giving them the maximum amount of pain medication without justification, and failing to note the reasons for doing so, this does not show that Barnett generally lacked sufficient professional abilities.  The Board has failed to meet its burden to show that Barnett was unable or unwilling to function properly as an LPN.  There is cause for discipline under § 335.066.2(5) for misconduct.
II.  Violation of Professional Trust – Subdivision (12)


Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and her clients, but also between the professional and her employer and colleagues.


Barnett failed to use her professional judgment to act in the best interests of The Groves’ patients.  Her conduct in administering pain medication to her patients without documented justification for doing so, thus overmedicating them, could have had adverse effects on the patients’ health, including, but not limited to, drowsiness, confusion, respiratory distress, or death.  There is cause for discipline under § 335.066.2(12).
Summary

There is cause to discipline Barnett under § 335.066.2(5) and (12).


SO ORDERED on October 22, 2010.


________________________________



NIMROD T. CHAPEL, JR.        
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