Before the

Administrative Hearing Commission

State of Missouri

JEFFREY CHANDLER BARNES and
)

BEST BUY PHARMACY OF SHELBINA,
)

INC., 

)


)



Petitioners,
)




)


vs.

)

No. 07-0271 SP



)

DEPARTMENT OF SOCIAL SERVICES,
)

DIVISION OF MEDICAL SERVICES,
)




)



Respondent.
)

DECISION


We dismiss the petition of Best Buy Pharmacy of Shelbina, Inc. (“the Corporation”) and Jeffrey Chandler Barnes because they filed it too late, and we close a portion of the petition that contains protected health information.  
Procedure


On February 26, 2007, we received the complaint of Barnes and the Corporation (“Petitioners”) seeking our review of two notices from the Department of Social Services, Division of Medical Services (“the Department”).  On March 29, 2007, the Department filed a motion to dismiss and suggestions in support (“motion to dismiss”) and a motion to seal a portion of the complaint (“motion to seal”).  Petitioners filed their response on April 20, 2007.  
a.  Motion to Seal


The motion to seal cites § 610.021, RSMo Supp. 2006:

Except to the extent disclosure is otherwise required by law, a public governmental body is authorized to close . . .:

*   *   *


(14) Records which are protected from disclosure by law[.]

The Department cites a portion of the petition that, it argues, is protected health information as defined in 45 C.F.R. § 160.103, which 45 CFR § 164.502 protects from disclosure.  Petitioners filed no response to the motion to seal.  We agree with the Department that the information it cites is protected health information.  We grant the motion to seal and close the protected health information in the petition.  

b.  Motion to Dismiss


We grant a motion to dismiss if the movant shows that we have no jurisdiction over the subject matter of the petition by a preponderance of the evidence.
  Evidence accompanying the Department’s motion includes affidavits authenticating its records.  Petitioners filed their response to the motion to dismiss on April 20, 2007, and do not dispute the following facts.    
Findings of Fact

1. Barnes is the Corporation’s president, secretary, and sole director.  

2. On January 12, 2007, the Department mailed a notice (“the first notice”) to Petitioners, stating that the Department terminated the Corporation’s participation in the Medicaid program.  
3. On January 23, 2007, the Department mailed another notice (“the second notice”) to Petitioners.  The second notice referred to the Corporation as “Bb Pharmacy of Shelbina, Inc.,” 
which is another name for the Corporation.  The second notice stated that the Department had examined claims for payment under Medicaid and that claims it should not have paid amounted to $99,743.54 (“the claims”).   
4. The Department sent the first notice and the second notice (“the notices”) to both Petitioners at an address that Barnes listed for them in the Corporation’s annual registration report filed with the Missouri Secretary of State.  
5. Both of the notices contain the following language:


This is a final decision regarding administration of the Medical assistance program (Medicaid) in Missouri.  Missouri statute, Section 208.156, RSMo (2000) provides for appeal of this decision.  


If you were adversely affected by this decision, you may appeal this decision to the administrative hearing commission. To appeal, you must file a petition with the administrative hearing commission within thirty days from the date of mailing or delivery of this decision, whichever is earlier; except that claims of less than five hundred dollars may be accumulated until such claims total that sum and, at which time, you have ninety days to file the petition. If any such petition is sent by registered mail or certified mail, the petition will be deemed filed on the date it is mailed. If any such petition is sent by any method other than registered mail or certified mail, it will be deemed filed on the date it is received by the commission. 

Petitioners transmitted their petition appealing the notices to this Commission on February 23, 2007.  February 23, 2007, was more than 30 days after both January 12 and 23, 2007.  
Conclusions of Law


The Department challenges our jurisdiction to hear the petition.  The petition seeks a declaration of the notices’ propriety and effect, and an injunction, but Petitioners cite no authority for such relief before us.
  As a creation of the statutes, we have only such jurisdiction as set forth in the statutes.
  
I.  Statutes
The statutes on which the Department relies state the following.  
Any person authorized pursuant to section 208.153, RSMo, to provide services for which benefit payments are authorized pursuant to section 208.152, RSMo, may seek review by the administrative hearing commission of any of the actions of the department of social services specified in subsection 2, 3, 4 or 5 of section 208.156, RSMo.  The review may be instituted by the filing of a petition with the administrative hearing commission.[
] 

Section 208.153.1 provides that the Department has authority to decide which providers participate in the Missouri Medicaid program.  Section 208.152 describes the services for which the Department will pay Medicaid claims.  Thus, the “person” who may seek our review by filing a petition is a Medicaid provider.  

A Medicaid provider, according to § 208.156:

shall be entitled to a hearing before the administrative hearing commission pursuant to the provisions of chapter 621, RSMo . . . 

if its: 
2.  . . . claim for reimbursement for such services is denied[;] 

or it:  
3. . . . is denied participation in [Medicaid.
]  

Petitioners argue that those provisions do not apply to either decision.
  As to § 208.156.3, Petitioners rely only on that conclusory assertion.  As to § 208.156.2, Petitioners argue that the 
Department granted the claims at issue, so no claim for reimbursement for such services is denied.    

Those arguments, if correct, would require us to dismiss the petition for lack of jurisdiction because, as noted above, our jurisdiction must stand upon some statutory basis.   A basis for reviewing the denial of the claims under § 208.156.2 exists when a “claim for reimbursement for such services is denied.”  The Department has authority to: 
define, establish and implement the policies and procedures necessary to administer payments to providers under the medical assistance program.[
]  
It also has authority to make regulations to carry out that duty. 
  The Department’s regulations expressly provide retroactive denial of claims.
  When the Department uses that procedure, the provider has the right to our review. 
  Because the notices describe the denial of claims and termination of participation, we conclude that § 208.156.2 and .3 gave Petitioners the right to our review.  
II.  Time

The Department argues that we have no jurisdiction to hear the petition because a Medicaid provider:  
. . . who is entitled to a hearing as provided for in the preceding sections shall have thirty days from the date of mailing or delivery of a decision of the department of social services or its designated division in which to file his petition for review with the administrative hearing commission [.
]

Therefore, Petitioners’ right to our review was subject to the 30-day filing time.  

The filing time starts with the date of mailing, when notice is mailed.
  The filing occurred as the notices described:  
For the purpose of determining whether documents are filed within the time allowed by law, documents transmitted to the administrative hearing commission by registered mail or certified mail shall be deemed filed with the administrative hearing commission as of the date shown on the United States post office records of such registration or certification and mailing. If the document is sent by any method other than registered mail or certified mail, the administrative hearing commission shall deem it to be filed on the date the administrative hearing commission receives it.[
] 

Petitioners filed the petition by certified mail on February 23, 2007, more than 30 days from the date that the Department filed either notice.  


Petitioners argue that the notices did not give them sufficient notice of their right to appeal because the notices did not include the signature of a department head, a seal, or other notation that it was the Department’s official act.  On the contrary, the statutes prescribe the notice required as follows:  
Any decision of the department of social services that is subject to appeal to the administrative hearing commission pursuant to subsection 1 of this section [621.055] shall contain a notice of the right to appeal in substantially the following language: 

If you were adversely affected by this decision, you may appeal this decision to the administrative hearing commission.  To appeal, you must file a petition with the administrative hearing commission within thirty days from the date of mailing or delivery of this decision, whichever is earlier; except that claims of less than five hundred dollars may be accumulated until such claims total that sum and, at which time, you have ninety days to file the petition. If any such petition is sent by registered mail or certified mail, the petition will be deemed filed on the date it is mailed.  If any such petition is sent by any method other 
than registered mail or certified mail, it will be deemed filed on the date it is received by the commission.[
] 

That language appeared in both notices.  Petitioners cite no authority requiring any signature of a department head, seal, or other notation, and we know of none.  
III. Result


Where the jurisdiction of a tribunal exists only under certain conditions or depends upon a particular mode of application, the tribunal may not act until the required conditions occur or a party properly invokes its power.
  Therefore, a failure to comply with the statutory time limitations for appeal from an administrative agency decision to another administrative body results in the lapse of subject matter jurisdiction and the loss of right of appeal.
  This Commission cannot determine a claim filed outside of the statutory time limit.
   Without jurisdiction over the subject matter of the petition, we can only exercise our inherent power to dismiss an action not properly before us. 
  Therefore, we grant the motion to dismiss.  

Summary


We grant the motion to seal and the motion to dismiss, and cancel the hearing.  

SO ORDERED on April 30, 2007.


________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

	�Statutory references are to RSMo 2000 unless otherwise noted.


	�Regulation 1 CSR 15-3.440(3)(B)2.  


	�Petitioners candidly state that they filed the petition in an abundance of caution to exhaust any administrative remedy and set forth their belief that their real remedy is in circuit court.


	�State Bd. of Regis'n for the Healing Arts v. Masters, 512 S.W.2d 150, 161 (Mo. App., K.C.D. 1974).  


	�Section 621.055.1, RSMo Supp. 2006.  
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	�Section 208.201.5(2).  
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