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DECISION


Daren Barnes is subject to discipline because he posed as Gordon Hecker on telephone calls with Bankers Life and Casualty Company (“Bankers Life”) to obtain information about the annuity account Hecker had with Bankers Life. 
Procedure


 On August 25, 2009, the Director of the Department of Insurance, Financial Institutions, and Professional Registration (“Director”) filed a complaint seeking our determination that cause exists to discipline Barnes’ insurance producer license.  Barnes answered the complaint on October 6, 2009.  We held a two-day hearing on June 8 and September 3 of 2010.  Barnes was represented by Brad D. Eidson.  The Director was represented at the hearing by Elfin L. Noce.  On November 1, 2010, Tamara W. Kopp entered an appearance replacing Noce as counsel for 
the Director.  On November 18, 2010, we granted the Director’s motion to voluntarily dismiss Count I of the complaint without prejudice.  The case became ready for our decision when the Director filed the last written argument on February 22, 2011.
Evidentiary Rulings

Barnes objected to the Director’s Exhibit 2 as hearsay.  Exhibit 2 is a letter from Bankers Life to the Director and various documents sent with the letter.  In response to Barnes’ objection, the Director asserted that the documents were merely being offered to establish their receipt by the Director and that the Director’s investigator continued his investigation of Barnes based upon the assertions in Exhibit 2.  We sustained Barnes’ hearsay objection and admitted Exhibit 2 to establish the Director’s receipt of the letter and documents on January 14, 2008, but not for the truth of the matters asserted within Exhibit 2.

Barnes objected to the Director’s Exhibit 2A on grounds it constituted inadmissible hearsay.  Exhibit 2A is the affidavit of Carmella Storto of Bankers Life and attached business records of Bankers Life.  Barnes failed to timely object to Exhibit 2A as required by 
§ 536.070(12).
  Exhibit 2A also meets the requirements for the business records hearsay exception applicable to our proceedings.
  Therefore, we overrule Barnes’ hearsay objection to the Director’s Exhibit 2A.

The Director objected to Barnes’ Exhibits A and B on hearsay grounds.  The proposed Exhibits A and B concern statements Gordon and Margie Hecker made to Barnes’ private investigator.  Proposed Exhibit A is a transcript of an audio recording of the statements.  Proposed Exhibit B is the audio recording of the statements.  “Statements in violation of evidentiary rules do not qualify as competent and substantial evidence . . . when proper objection 
is made and preserved.”
  The proposed Exhibits A and B are hearsay to which the Director made a proper objection.  Therefore, we sustain the Director’s hearsay objections and do not admit Barnes’ proposed Exhibits A and B.
Findings of Fact
1. The Director first licensed Barnes as an insurance producer on December 14, 2000.  His license was current and active at all relevant times until it expired on December 14, 2010.  

2. Bankers Life employed Barnes as an insurance agent for approximately five years from 2001 to October 2006.  Mutual of Omaha employed Barnes as an agent from October 2006 to July 2007.  Beginning in July of 2007, Ozark Financial Group (“Ozark Financial”) employed Barnes.
3. Gordon Hecker was a Missouri insurance consumer who purchased two annuities from Bankers Life prior to November 9, 2007.  Barnes had known both Gordon Hecker and his wife Margie since 2002.  Barnes had sold a Bankers Life annuity to Hecker when Barnes was an agent for Bankers Life.  
4. In the fall of 2007, Barnes visited Gordon and Margie Hecker at their residence.  During this visit, Barnes explained he was no longer with Bankers Life and discussed the possibility of replacing the two Bankers Life annuities with a better annuity from one of the companies for which Ozark Financial served as an independent broker.
5. The Heckers expressed interest in this possibility and agreed that Barnes should prepare a comparison between the two Bankers Life annuities and a proposed annuity.  Gordon Hecker provided Barnes with the last four digits of his social security number so Barnes could obtain current information on the two annuities from Bankers Life’s telephone information service.

6. A few days after the initial visit, Barnes returned to the Heckers’ residence to provide them with the result of the comparisons.

7. Barnes followed up again by telephone and was invited back to the Heckers’ residence.

8. Barnes returned to the Heckers’ residence on November 9, 2007.  Gordon and Margie Hecker were both present and decided to replace the Bankers Life annuities.  To change the annuities, Gordon Hecker signed the following documents:  the Bankers Life and Casualty Service Request Form for policy number 7823976;
 Bankers Life and Casualty Service Request Form for policy number 7738286;
 Western Catholic Union Replacement Notice for the State of Missouri for policy number 7823976;
 Western Catholic Union Replacement Notice for the State of Missouri for policy number 7738286;
 and Western Catholic Union Authorization to Transfer Funds.

9. Barnes did not forward the signed Western Catholic Union documents because it was decided that the annuities were to be liquidated first rather than having the funds transferred directly to Western Catholic Union.  The funds received after liquidation would be used to purchase a new annuity.
10. During November and December of 2007, Barnes contacted Bankers Life several times by telephone to check on the progress of the liquidation.  Once, Barnes provided Hecker with an update on the status of the liquidation based upon the information he received from a call to Bankers Life.

11. During the telephone calls, Barnes represented to Bankers Life that he was Gordon Hecker so Bankers Life would provide him with the information.  Gordon Hecker had not authorized Barnes to call Bankers Life posing as him, but Barnes knew that Bankers Life would refuse to provide such account information to anyone other than Hecker.      
12. Before the Bankers Life annuities were liquidated, Gordon Hecker changed his mind.  Hecker informed Barnes he did not want the annuities changed.  In response, Barnes visited the Heckers in their residence and stated that it was unlikely the liquidation could be stopped at this time.  Barnes recommended the liquidation be allowed to proceed because Hecker could always take the proceeds from the liquidation and purchase annuities from Bankers Life on the same terms.  Barnes made no effort to stop the liquidation.
13. Hecker subsequently received two checks with the proceeds from the liquidation of the Bankers Life annuities.  Hecker no longer spoke to Barnes after receiving the liquidation checks.
14. On December 19, 2007, Gordon and Margie Hecker went to the Bankers Life office in Springfield to get the annuities back.  A representative of Bankers Life prepared a letter for Gordon Hecker to sign.  The letter was dated December 19, 2007, addressed “to whom it may concern,” and failed to include any other addressee information.  Bankers Life subsequently forwarded this letter to the Director as a complaint against Barnes.  The Director opened an investigation of Barnes based upon the letter.  Gordon Hecker subsequently would not affirm by affidavit that he had signed the letter. 
15. Barnes cooperated with the Director’s investigation by providing all requested documents and attending two subpoena conferences.  The first conference was held on April 17, 2008; the second conference was held on February 3, 2009.
Conclusions of Law

We have jurisdiction.
  The Director has the burden to prove facts for which the law allows discipline.
  We judge the credibility of witnesses, and have discretion to believe all, part, or none of the testimony of any witness.

The Director asserts cause to discipline Barnes under § 375.141.1, which provides in part:

1.  The director may suspend, revoke, refuse to issue or refuse to renew an insurance producer license for any one or more of the following causes: 
*   *   *
(2)  Violating any insurance laws, or violating any regulation, subpoena or order of the director or of another insurance commissioner in any other state; [or]
*   *   *
(8)  Using fraudulent, coercive, or dishonest practices, or demonstrating incompetence, untrustworthiness or financial irresponsibility in the conduct of business in this state or elsewhere[.]
I.  Violation of Insurance Laws or Regulations:  Subdivision (2)

A.  Count II – Violation of § 375.144
Section 375.144 provides in part:

It is unlawful for any person, in connection with the offer, sale, solicitation or negotiation of insurance, directly or indirectly, to: 

*   *   *
(2) As to any material fact, make or use any misrepresentation, concealment, or suppression; 

*   *   *
(4) Engage in any act, practice, or course of business which operates as a fraud or deceit upon any person. 

The Director asserts Barnes violated subsections (2) and (4) of § 375.144 when he posed as Gordon Hecker on telephone calls with Bankers Life.

Section 375.144 is not a general proscription against misrepresentations or deceptions by insurance producers.  Section 375.144 is both broader and narrower in purpose.  It makes the specified deceptive acts unlawful when made by “any person, in connection with the offer, sale, solicitation or negotiation of insurance, directly or indirectly.”
  In other words, Section 375.144 makes specified deceptive acts unlawful when they are used by any person to wrongfully induce another person to enter into a contract of insurance.  Therefore, § 375.144 would apply when an insurance producer misrepresents the terms of an insurance contract to a consumer; it would not apply when an insurance producer presents his office landlord with a rent check he knows will not be honored by his bank because he lacks sufficient funds.
In this case, the Director asserts that Barnes violated § 375.144 when he posed as Gordon Hecker on telephone calls to Bankers Life.  We agree that Barnes made such misrepresentations.   These misrepresentations to Bankers Life were not in connection with the offer, sale, solicitation, or negotiation of insurance, but indirectly related to the underlying transaction to which Barnes was going to be paid.  Barnes made the misrepresentations to Bankers Life, and also he was engaged in an insurance transaction with Bankers Life when he misrepresented himself as Hecker.  Barnes was engaged in an insurance transaction with Hecker, but he did not make any misrepresentation to Hecker.  Nevertheless, Barnes did not wrongfully induce Bankers Life or Hecker to enter into any contract of insurance when he misrepresented himself as Hecker on 
telephone calls with Bankers Life.  His material misrepresentation, however, was improper, and was therefore unlawful under subsections (2) and (4) of § 375.144.
We find Barnes subject to discipline under § 375.141.1(2) because he violated § 375.144.
B.  Count IV – Violation of § 374.210.1
Section 374.210.1(1) provides:

It is unlawful for any person in any investigation, examination, inquiry, or other proceeding under this chapter, chapter 354, and chapters 375 to 385, to: 

(1) Knowingly make or cause to be made a false statement upon oath or affirmation or in any record that is submitted to the director or used in any proceeding under this chapter, chapter 354, and chapters 375 to 385[.]
The Director asserts Barnes inescapably has violated § 374.210.1(1) because he either:  made a false statement when he denied signing Hecker’s name to various documents at the first subpoena conference with the Director in April 2008 and at the hearing before us; or he made a false statement when he admitted signing Hecker’s name to various documents at the second subpoena conference with the Director in February 2009.  
1.  Barnes did not sign Gordon Hecker’s name to any document.

Barnes did not sign Hecker’s name to any documents as asserted by the Director.  We were not persuaded by the contrary evidence submitted by the Director.  We found the expert testimony of the Director’s expert unconvincing.  In contrast, we found the testimony of Barnes’ expert persuasive.  Barnes’ expert also raised substantial questions concerning the methodology followed by the Director’s expert.  
We give little weight to Hecker’s affidavit submitted by the Director.  Substantial questions are raised concerning Hecker’s credibility or recollection given his repeated denials of having signed various documents during the Director’s investigation.  In addition to signing an 
affidavit stating he had not signed the insurance documents at issue, Hecker also would not affirm he had signed the letter originating the Director’s investigation.  Without being able to examine Hecker at the hearing, we give little weight to the affidavit the Director prepared specifically for this litigation.  Barnes’ testimony was also credible on this point.
Barnes gave specific and detailed testimony at the hearing concerning Hecker’s signing of the documents.  Barnes’ testimony was largely supported by the deposition testimony of Margie Hecker.  We conclude that Barnes did not sign Gordon Hecker’s name to any documents; therefore, his denials of having done so are not false statements.
2.  Barnes did not make false statements to the Director at the subpoena conference.
The remaining issue is whether Barnes knowingly made false statements at the subpoena conference with the Director in February of 2009.  To “knowingly” make false statements for purposes of § 374.210.1(1) would be to make such false statements "with awareness, deliberateness, or intention."
  The Director asserts Barnes admitted signing Hecker’s name to various documents at this conference, which would be inconsistent with our finding and Barnes’ otherwise consistent denials of having done so.  If read out of context, the statements at issue appear inconsistent with Barnes’ consistent denials of having signed Hecker’s name.  When read in context, however, the statements do not represent knowingly-made false statements in violation of § 374.210.1(1).
Barnes appeared at the subpoena conference without the benefit of legal counsel.  The Director’s investigator informed Barnes that Hecker had signed an affidavit stating he did not sign the documents at issue.  Barnes was also told a forensic expert determined that the signatures on the documents were not made by Hecker.  Barnes took the assertions of the investigator to be true even though contrary to his own recollection.  

Barnes’ statements, therefore, represent little more than speculation brought on by misinformation supplied by the Director.  This is evident from Barnes’ initial statement concerning his response to the Director’s assertions:

I didn’t give it a whole lot of look or glance, because my ego and my arrogance and my confidence and my knowledge and memory of that day was so clear that he had signed something, that I really didn’t respect your question or those forms.  I only knew what I knew to be true.


And so after a year has gone by that I had not heard from you and I get called back in to visit, you were kind enough to say, Daren, we just have some discrepancies to talk about, and that’s when I kind of got upset again. 

*   *   *


So I went and got the file and I looked, and I said the same thing that a trained eye would do.  I said, These signatures are all over the map.  And I thought, Well, now, how in the heck could that have happened?


Well, there’s only one way it could have happened, and that is if Daren Barnes did it, because these have been in nobody’s possession except Daren Barnes’.  And I looked and I looked and just like you probably did, you spread them out and you spread them out and you spread them out and you looked and you looked.  And I got to the point where I got confused, and I don’t know what was signed and what wasn’t signed.

The above statements do not represent affirmative statements by Barnes that he signed Hecker’s name to the disputed documents.  Barnes merely deduces that he must have committed the wrongdoing because the documents were solely under his control and the signatures on them were not made by Hecker.  Even thought the statements are incorrect, they do not represent any deliberate or intentional effort by Barnes to mislead the Director.  
Barnes’ statements are more the result of confusion than deception:

Now, then, I know the man signed this.  Do you know the difference, though?  I can’t prove it.  And that is where I sit before you today kind of in a defeatist attitude, that I can preach and I can talk truth to you all day, but that just – we’re not – right now, we’re not looking for truth.

Given his assumption that the Director’s assertions were true, Barnes merely offers speculation as to how such things could have happened, but his perplexity remained:

I can see where I would go back to the office and splatter his name all over the – the request form.  But, now, I know beyond a shadow of a doubt that I wouldn’t have sat in his house and signed his name for him with his wife sitting right there.

While the Director’s investigator and attorney were able to remove some of the equivocation from Barnes’ initial statements with skillful repetitive questioning, the subsequent statements remained premised on Barnes’ deduction that if a signature was not made by Hecker, it must have been made by him:
Q:   And the second signature, you do not think that’s Mr. Hecker’s signature?

A:  I do not.  And I have to say to this audience there’s only one person – one on the earth that could be – I have to say it’s got to be me.  It is me, because our office secretary didn’t have access to it, Gordon’s wife didn’t, my wife, your wife, no – I is the only that could have made that silly decision.

*   *   *

I think any signature on there that looks foreign to his signature has got to be my responsibility.

 The statements made by Barnes at the February 2009 subpoena conference were incorrect.  Barnes did not make the statements with the awareness they were false or to 
deliberately or intentionally mislead the Director.  If anything, Barnes’ statements during the February 2009 subpoena conference represent more candor than deception.  Barnes took the assertion that the signatures were not made by Hecker at face value and candidly admitted that the signatures would have to have been made by him if they were not made by Hecker.  Never once, however, did Barnes admit any actual recollection of having signed the documents.  The Director’s assertion that Barnes knowingly made false statements at the subpoena conference are based on a distorted reading of what Barnes stated and are without merit.  
We do not find Barnes subject to discipline under § 375.141.1(2) because he did not violate § 374.210.1.

II.  Count III – Discipline Under § 375.141.1(8)


Section 375.141.1(8) authorizes discipline for the use of “fraudulent, coercive, or dishonest practices” in conducting business in Missouri, and for “demonstrating incompetence, untrustworthiness or financial irresponsibility” in conducting business in Missouri.  “Practices” consist of "a succession of acts of a similar kind or in a like employment."
  Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing.
  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.
  To “deceive” is “to cause to believe the false.”
  Coercive means controlling by force.
  

Incompetency is a “state of being” amounting to an inability or unwillingness to function properly in a profession or occupation taking account of the licensee’s capacities and successes.
  
Untrustworthy means not “worthy of confidence” or not “dependable.”
  Financial irresponsibility is dealing in money or other liquid resources without a sense of accountability.


The Director identifies three specific actions supporting discipline under § 375.141.1(8).  First, Barnes identified himself as Gordon Hecker on phone calls to Bankers Life.  Second, Barnes aggressively sought to have Gordon Hecker liquidate his annuity and purchase an annuity from a different company.  Third, Barnes lied to the Director in the course of the investigation.

The second and third assertions by the Director do not support a finding of discipline under § 375.141.1(8).  The Director asserts Barnes has demonstrated his untrustworthiness by engaging in malicious and unprofessional behavior when he desired to take away business from his former employer Bankers Life and stated he would be satisfied in doing so.  We do not find 
§ 375.141.1(8) to be concerned with such conduct.  We also found that Barnes did not knowingly make false statements to the Director.  Therefore, only the phone calls to Bankers Life represent a possible cause for discipline under § 375.141.1(8).

Barnes asserts he was authorized to make such calls.  He also argues the calls were made solely for Hecker’s benefit.  Barnes conclusively admitted he was not authorized to call Bankers Life posing as Gordon Hecker.
  Although Barnes asserts an implicit consent to the calls because Hecker had provided him with certain information, the subsequent calls went far beyond the purpose for which Hecker had provided Barnes with the information.  We do not find any implied consent for the calls.  We also need not determine Barnes’ motivation for making the calls.  It does not matter whether the calls were to properly time his next sales pitch or to keep Hecker informed.  The calls represent a dishonest practice and demonstrate that Barnes is not trustworthy.

Gordon Hecker entrusted Barnes with confidential information.  Barnes used this information to pose as Hecker to get confidential information from Bankers Life when Barnes knew that Bankers Life would not otherwise provide the information.  The use of the information in this manner was not authorized.  Barnes engaged in a dishonest practice when he repeatedly made such calls.  The calls also demonstrated that Barnes was untrustworthy.  Barnes’ conduct, however, did not represent a fraudulent or coercive practice and did not demonstrate incompetence or financial irresponsibility.  Barnes is subject to discipline under § 375.141.1(8).

Summary

We find that the Director has cause to discipline Barnes under § 375.141.1(2) and (8).

SO ORDERED on August 9, 2011.



________________________________



NIMROD T. CHAPEL, JR.
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