Before the

Administrative Hearing Commission

State of Missouri

NINA BARLOW,
)



)



Petitioner,
)




)


vs.

)

No. 09-0860 RS



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


Nina Barlow is liable as a responsible party for $97,909.28 in unpaid sales tax for BLM, Inc., plus interest, for tax years 2000 and 2002, and for the quarters ending March 31, 2001, and December 31, 2001.
Procedure


Barlow filed a complaint on June 19, 2009, appealing the Director of Revenue’s (“the Director”) assessments of sales and withholding tax against Barlow as a responsible party.  


This Commission convened a hearing on the complaint on September 22, 2010.  Barlow was represented by Jamie J. Cox and Johnny K. Richardson of Brydon, Swearengen & England, P.C.  Legal Counsel Stephen Sullivan and John Griesedieck represented the Director.


The matter became ready for our decision on January 21, 2011, when Barlow’s written argument was due.

Findings of Fact

1. BLM filed articles of incorporation with the Secretary of State on April 2, 1997.  The articles recite that Barlow was BLM’s registered agent for service of process, its incorporator, and its sole director.
  
2. BLM’s Annual Registration Reports for 1997 through 2002, filed with the Secretary of State, show Barlow as BLM’s president.

3. BLM’s Annual Registration Report for 2001 shows Wendell R. Hubbs as BLM’s secretary.

4. BLM was in the business of selling furnishings to hotels and motels.

5. On April 3, 1997, BLM filed a Missouri Tax Registration Application with the Director.  Barlow was identified as the president of BLM, and signed the Application.

6. BLM’s federal income tax returns for 1997, 1998, 1999, and 2000 state its business activity as “hotel product sale [sic].”
 

7. BLM’s federal income tax return for 2000 contains figures for “gross receipts,” “costs of goods sold,” and “gross profit.”

8. BLM’s Missouri income tax returns for 1997, 1998, 1999, and 2000 enclose BLM’s federal income tax returns for those years as supplements to the Missouri returns.
9. Barlow signed BLM’s Missouri income tax returns for 1997, 1998, 1999, and 2000 in her capacity as BLM’s president. 

10. The 1997, 1998, and 2000 Missouri income tax returns signed by Barlow contain the following legend printed above the line where Barlow signed:

Under penalties of perjury, I declare that I have examined this return, including accompanying schedules and statements, and to the best of my knowledge and belief, it is true, correct, and complete. . . .
11. BLM filed quarterly Missouri withholding tax returns for periods ending 
September 30, 1998, and December 31, 2000, and annual withholding tax returns for 1999, 
2001, and 2002.
 

12. Barlow signed each of the withholding tax returns set out above.

13. Each withholding tax return contains the following legend printed above the line where Barlow signed:

I have direct control, supervision or authority for filing this return and payment of the tax due.  Under penalties of perjury, I declare it is a true, accurate and complete return.

14. During periods in 2000-2002, BLM and BLM’s customers executed documents labeled “order acknowledgments.”
  These “order acknowledgments” set out the charge to the customer and sometimes other details, such as an acknowledgment of partial payment or deposit and a balance due.  They also contain boilerplate print on the bottom reciting that the customer was responsible for paying Missouri sales or use tax, BLM was an independent purchasing agent for the customer, BLM did not pay valuable consideration for the property, and title to the property passed directly to the customer.
15. There is no evidence, other than the boilerplate text referenced above, indicating that any of BLM’s customers hired or engaged BLM to be its purchasing agent for the purchase of the items sold to the customer.

16. BLM did not charge or collect sales tax on those retail sales.

17. BLM’s fulfillment operation involved the purchasing of tangible personal property from sellers, then reselling the property to BLM’s customers at a marked-up price.

18. On January 22, 2002, the Director opened an audit to determine BLM’s compliance with Missouri sales and use tax laws.

19. The Director’s auditors were not able to begin their field work to audit BLM’s records until May 5, 2005, because Barlow told one such auditor that the Internal Revenue Service had BLM’s business records.

20. The audit examined BLM’s sales invoices, order acknowledgments, worksheets, and other customer files.

21. The auditors determined from their audit of BLM’s records that monies characterized by BLM as “Revenues” were the total cost BLM charged its customers for the items it sold, “Expenditures” were BLM’s cost of purchasing those items, and “Agency Fees” were the profits made from each sale.

22. The Director assessed BLM as follows: 

	Period
	Tax
	Interest
	Total

	Jan. 1-Mar. 31, 2000
	$31,623.88
	$14,233.03
	$45,856.91

	Apr 1-June 30, 2000
	$4,674.48
	$2,009.86
	$6,684.34

	July 1-Sept. 30, 2000
	$4,889.11
	$2,003.80
	$6,892.91

	Oct. 1-Dec. 31, 2000
	$12,850.38
	$4,986.30
	$17,836.68

	Jan. 1-Mar. 31, 2001
	$191.75
	$69.72
	$261.47

	Oct. 1-Dec. 31, 2001
	$35,086.32
	$10,225.01
	$45,311.33

	Jan. 1-Mar. 31, 2002
	$6,429.86
	$1,779.74
	$8,209.60

	Apr. 1-June 30, 2002
	$2,163.50
	$566.11
	$2,729.61

	TOTAL
	$97,909.28
	$35,873.57
	$133,782.85


23. The above assessments were mailed to Barlow on March 2, 2007.

24. The assessments remained unpaid as of January 6, 2009.

25. On January 6, 2009, the Director issued a “Notice of Intent to Assess” to Barlow for the above amounts.

26. On April 21, 2009, the Director assessed Barlow as a responsible party for BLM’s taxes.  The amounts assessed were $97,909.28 in taxes and statutory interest accruing to that date of $50,712.83.

27. Barlow filed her appeal of the Director’s assessment with this Commission on June 19, 2009.

Evidentiary Objections


The Director objected to admission of Petitioner’s Exhibit 1, a document titled “Memorandum,” which appears to be an analysis of Missouri sales and use tax law.  The Director also objected to admission of Petitioner’s Exhibit 2, a document titled Order Acknowledgment dated October 28, 2000, which purports to be an order form documenting a transaction between BLM and “Super 8- Clinton, Ark.”  Barlow objected to admission of the Director’s Exhibits G, H, I, and J on grounds of relevancy.  We overrule the objections.
Conclusions of Law

I.  Jurisdiction and Burden of Proof 

We have jurisdiction to hear an appeal from “any finding, order, decision, assessment, or 
additional assessment” made by the Director.
  Section 621.050.1 requires that a petition for review of an income or withholding tax decision or assessment of the Director be filed within thirty days after the Director mails her decision or assessment.  Section 144.261 provides an exception for sales tax cases and allows a sixty-day period within which to file an appeal of the Director’s sales tax assessments before this Commission.  Barlow has the burden to prove that she is not liable for the amounts that the Director assessed.
  
II.  Governing Statutes

Section 144.020.1(1)
 imposes the sales tax, and reads in relevant part:

A tax is hereby levied and imposed upon all sellers for the privilege of engaging in the business of selling tangible personal property . . . at retail in this state.  The rate of tax shall be as follows: 

(1) Upon every retail sale in this state of tangible personal property…a tax equivalent to four percent of the purchase price paid or charged[.]
Section 144.157.3 creates responsible party liability, and at all times relevant to this case read:

Any officers, directors, statutory trustees, or employees of any corporation, including administratively dissolved corporations or foreign corporations that have had their certificate of authority revoked, subject to the provisions of sections 144.010 to 144.745, who has the direct control, supervision or responsibility for filing returns and making payment of the amount of tax imposed in accordance with sections 144.010 to 144.745, and who fails to file such return and make payment of all taxes due with the director of revenue shall be personally assessed for such amounts, including interest, additions to tax and penalties thereon.

III.  Responsibility under § 144.157.3 – Corporate Officer
or Director with Direct Control, Supervision or
Responsibility for Filing Returns and Making Payment

Section 144.157.3 creates individual liability for corporate officers who have the direct control, supervision or responsibility for filing returns and making payment of the amount of tax imposed.  In her testimony, however, Barlow consistently disclaimed control of any tax-related matters.  She explained that she handled sales, while Wendell Hubbs handled taxes and finance.
  When she signed BLM’s withholding and corporate income tax returns, she said she did so only because Hubbs or BLM’s accountant told her to.
    


Barlow also disclaimed supervision of Hubbs’ work.  Although she was the only president BLM ever had, its sole shareholder, and its sole officer for every year except 2001,
 she testified she never ordered or directed Hubbs to take care of tax matters – he “just started doing them” or “just started helping [her] out.”
 


But the Supreme Court, in analyzing a similar situation, found the president of a corporation did exercise direct control, supervision or responsibility over sales tax matters, and thus bore responsible party liability under § 144.157.3.  In Whitby v. Director of Revenue,
 Whitby was the president of the corporation (as here), signed the corporation’s tax registration application (as here), signed sales tax returns (here, Barlow signed withholding and income tax returns and never filed sales tax returns), and signed checks in payment of tax liability (BLM never paid sales taxes).  Also, as here, another corporate officer, the corporation’s treasurer, had 
even more direct control and supervision over tax matters, and Whitby only became involved with those matters when he contacted the Department of Revenue to find out the status of its sales tax obligations.
  Nonetheless, the Supreme Court found Whitby exercised direct control, supervision or responsibility over sales tax matters and was therefore liable under § 144.157.3.
  We read Whitby as emphasizing the “responsibility” aspect of § 144.157.3 – the president managed the business, and even if another person had internal responsibility for tax matters, the president bore ultimate responsibility.

The Western District Court of Appeals similarly found responsible party liability for a corporation’s president in Kraus v. Director of Revenue.
  In that case, the president signed the tax registration application and received notices of overdue taxes.  The court noted Kraus could have fired the corporation’s controller, who did prepare the sales tax returns, as Barlow, the president and sole shareholder of BLM, could have done.  Again, the court found direct control, supervision or responsibility over sales tax matters, and responsible party liability as a result.


Barlow’s argument disclaiming responsibility for tax matters is undercut by her signatures on Missouri withholding tax returns for the company for periods in 2000-2002.  Each such return bears the following legend above Barlow’s signature:

I have direct control, supervision or authority for filing this return and payment of the tax due.  Under penalties of perjury, I declare it is a true, accurate and complete return.

While Barlow continued to insist her signature meant nothing because she signed whatever others put in front of her and told her to sign, signatures do mean something – specifically, a signature is a name, mark, or writing used with the intention of authenticating a document.
  
Barlow’s signature on the Missouri withholding tax returns means that she had direct control, supervision, or authority for filing the return for the company, and for payment of the taxes due.

Finally, the Court of Appeals in State v. Longstreet set out the legislature’s intention with regard to corporate officer liability for sales taxes:

No provision of the Sales Tax Act indicates any intention to exonerate corporate officers who violate the Act.  The opposite intention is evident.  The plain and obvious intent of the General Assembly in enacting these sections was to impose the statutory obligation to file timely returns and remit sales taxes not only upon corporations exercising the taxable privilege but also upon officers, agents and employees of such corporations where the latter receive any payment or consideration due the corporation upon the sale of property or rendering of service by the corporation.  To insulate such officers, agents, etc. from criminal liability would effectively defeat the purposes of the Act.[
]  


Barlow, as the president and sole shareholder of BLM, received payment or consideration from BLM’s transactions with its customers.  Her attempts to disclaim control, supervision, and responsibility for actions taken in BLM’s name prove nothing.

IV.  BLM’s Agency Theory for Avoidance of Sales Taxes
BLM’s position with regard to sales tax liability is that it owed no sales tax because it did not really sell the property to its customers, but merely acted as the customers’ agent in buying hotel furnishings for those customers.  While we do not read Barlow’s written arguments as adopting BLM’s agency theory on Barlow’s behalf, we nonetheless address the issue because she raises it often.  We agree with the Director that the agency argument lacks validity.  

Under Missouri law, agency is a fiduciary relation that results from the manifestation of consent by one person to another that the other shall act on his behalf and be subject to his control, and consent by the other so to act.
 The party asserting the agency relationship has the 
burden to prove its existence.
  Barlow made little attempt to prove this agency theory.  She introduced only one document that purports to support the theory, and it contains only boilerplate text on BLM’s form.  Barlow failed to prove the existence of any agency relationship between BLM and its customers.

Also, BLM’s agency theory for avoidance of sales taxes was considered, and rejected, by our Supreme Court.  In Martin Coin Co., Martin Coin sold foreign gold and silver coins to its customers using a scheme similar to BLM’s – the customer would place an order for coins with Martin Coin, pay a portion of the ultimate purchase price, then Martin Coin would find the coins, buy them, and resell them to the customer.
  The Supreme Court rejected Martin Coin’s assertion that it owed no sales tax on the transaction because it had acted as the customer’s agent in procuring the coins.
  Instead, the court agreed with this Commission’s finding that there were two transactions – Martin Coin bought the coins from a seller, then resold them to its customer.  The second transaction fit the requirements for a transaction subject to sales tax under § 144.020.1(1) – a sale at retail of tangible personal property in this state.
 
Similarly, in this case, the Director’s auditor, Curtis Buschjost, a certified public account with 25 years’ experience,
 concluded that BLM “purchased hotel furnishings and then resold them to [hotel customers].
  (Emphasis added.)  Barlow’s counsel did not challenge Buschjost’s conclusion, and we adopt it – the reality of BLM’s transactions was that it bought the items from its vendors and resold them to its customers.  

Also, Barlow’s contention that BLM did not really sell the items to its customers was undercut by statements made in BLM’s tax returns.  In its federal income tax returns for 1997, 
1998, 1999, and 2000, BLM’s business is listed as “hotel product sale [sic],” and those returns contain figures for “gross receipts,” “costs of goods sold,” and “gross profit.”  BLM’s federal income tax returns for those years were included as supplements to BLM’s Missouri income tax returns for such years.  Barlow signed each Missouri income tax return under penalty of perjury.
V.  Barlow’s Reliance on a Legal Memorandum
Barlow asserts that she relied on a legal opinion memorandum
 that, she said, was obtained by Hubbs from a lawyer.  Alternatively, her argument could also be stated that she relied on Hubbs, who purportedly relied on the memorandum, but in any case, she put the memorandum into evidence and places some reliance upon it.  However, she appears neither to have acted upon the memorandum nor read it.

We read the memorandum.  It does not support BLM’s agency theory.  While it presents a hypothetical issue of sales and use tax liability for a corporation that sells some items to customers but acts as a buyer’s agent for other customers, it fails to address even that generic issue, much less the real issue – whether a seller of tangible personal property may avoid paying sales tax by showing it was a purchasing agent for the customers.  Had the anonymous author of the memorandum read Martin Coin, one of the cases he or she cites, he or she would have realized that the question was answered in the negative by our Supreme Court, as we set out above.  

Also, while other states have held that a corporate officer may rely on advice of legal counsel, the officer cannot blindly accept such advice,
 as Barlow claims to do here.

VI.  Barlow’s Assertion of Lack of Bad Faith
Barlow also asserts in her complaint that she did not act in bad faith.  Bad faith, however, is not a determinant for responsible party liability under § 144.157.3.  It sounds in equity, but as an administrative agency, we have no authority to apply the doctrines of equity.
   
Summary


Barlow is liable as a responsible party for $97,909.28 in unpaid sales tax for BLM, Inc., plus interest, for tax years 2000 and 2002, and for the quarters ending March 31, 2001, and December 31, 2001.   

SO ORDERED on May 4, 2011.


________________________________



MARY E. NELSON
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