Before the
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State of Missouri
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)



)



Petitioner,
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)


vs.
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No. 08-1756 DH



)

DEPARTMENT OF HEALTH
)

& SENIOR SERVICES, 
)




)



Respondent.
)

DECISION

We grant the Department of Health & Senior Services’ (“the Department”) motion to dismiss because we do not have jurisdiction to hear this case. 

Procedure

On October 14, 2008, Barefoot Boy, LLC, filed a complaint appealing the Department’s decision that Barefoot Boy violated the terms of a consent agreement and that its probationary license should be revoked.  On October 24, 2008, the Department filed a motion to dismiss for lack of subject matter jurisdiction.  On November 5, 2008, Barefoot Boy filed a response to the motion.
Findings of Fact 
1. On March 18, 2008, Barefoot Boy entered into a consent agreement with the Department, which permitted Barefoot Boy to obtain a probationary license to operate a residential care facility located at 723 S. Scenic Avenue, Springfield, Missouri.
2. The consent agreement contains the following language:

5.  If the DIVISION finds that the OPERATOR has failed to comply with any of the terms and conditions of this Consent Agreement, the OPERATOR will surrender the probationary license contemplated by this agreement; the DIVISION may replace such probationary license with a replacement probationary license of no more than thirty (30) days for the sole purpose of effecting an orderly closing of the facility and evacuation of residents and the OPERATOR will accept the replacement probationary license of no more than thirty (30) days for the sole purpose of effecting an orderly closing of the facility and evacuation of residents;

*   *   *

8.  By entering into this Consent Agreement the OPERATOR waives its other remedies under the provisions of the Missouri Constitution, the Omnibus Nursing Home Act, sections 198.003 to 198.096, RSMo, and Chapter 536, RSMo, including any right it may have to appeal from any action taken by the DIVISION with respect to the OPERATOR’s probationary license to operate the Facility[.
]

3. By letter dated September 26, 2008, the Department informed Barefoot Boy that it had violated the terms of the consent agreement and that the Department was issuing a new probationary license that expired on October 31, 2008.
Conclusions of Law

We have jurisdiction only in such matters as the legislature grants.
  If we have no jurisdiction to hear the petition, we cannot reach the merits of the case and can only exercise our inherent power to dismiss.


A residential care facility must operate under one of three different types of authority:  a temporary operating permit, a regular license, or a probationary license.  The statutes provide that each type of license has a different purpose, duration, method of termination, and remedy.  
We discuss all three in order to distinguish them, though only a probationary license is at issue in this case.

I. Temporary Operating Permit


Section 198.015
 creates the temporary operating permit and provides its duration:
8.  The department shall grant an operator a temporary operating permit in order to allow for state review of the application and inspection for the purposes of relicensure if the application review and inspection process has not been completed prior to the expiration of a license and the operator is not at fault for the failure to complete the application review and inspection process.
9.  The department shall grant an operator a temporary operating permit of sufficient duration to allow the department to evaluate any application for a license submitted as a result of any change of operator.
Under those provisions, a temporary operating permit expires with the period for which it issues.  No such decision is before us.
II.  Regular License


Section 198.015
 also sets forth the terms of the regular license:

3.  Each license shall be issued only for the premises and persons named in the application.  A license, unless sooner revoked, shall be issued for a period of up to two years, in order to coordinate licensure with certification in accordance with section 198.045.
The regular license expires on a certain date unless the Department revokes it.  The revocation of a regular license presents the operator with two alternatives.  The first is set forth at § 198.039:

1.  Any person aggrieved by an official action of the department either refusing to issue a license or revoking a license may seek a determination thereon by the administrative hearing commission[.]
That statute gives us jurisdiction over the decision to revoke a license.  No such decision is before us.
III.  Probationary License


The other alternative is the one involved in this case, a probationary license by consent agreement under § 198.026:

5.  At any time after an inspection is conducted, the operator may choose to enter into a consent agreement with the department to obtain a probationary license.  The consent agreement shall include a provision that the operator will voluntarily surrender the license if substantial compliance is not reached in accordance with the terms and deadlines established under the agreement.  The agreement shall specify the stages, actions and time span to achieve substantial compliance.
(Emphasis added).  There is no provision for the “revocation” of a probationary license.  Unlike the revocation of a regular license, no provision of law gives us any authority over a probationary license.  Barefoot Boy argues that we must accept as a fact that its license was revoked.  But we cannot do so if there is no law supporting this “fact.”  Barefoot Boy’s license was not revoked because, under the clear language in the statute, a probationary license is surrendered.

We have no jurisdiction over any decision based on the consent agreement, including whether Barefoot Boy substantially complied with the consent agreement or whether the representative of Barefoot Boy knowingly waived any rights.  

We grant the Department’s motion and dismiss this case.

SO ORDERED on December 15, 2008.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner
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