Before the

Administrative Hearing Commission

State of Missouri

BARBOSA TRUCKING,
)



)



Petitioner,
)




)


vs.

)

No.  06-1535 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION

We dismiss Barbosa Trucking’s (“Barbosa”) complaint as untimely.   

Procedure


On October 20, 2006, John Barbosa filed a complaint on behalf of Barbosa.  On January 10, 2007, the Director filed a motion for summary determination, arguing that Barbosa did not file the complaint in time.  On February 20, 2007, we issued an order granting the motion as to final decisions dated August 4, 2006, and denying the motion as to a final decision dated 
August 15, 2006.  On February 22, 2007, the Director filed a motion to supplement and to reconsider, which we granted per our order dated February 28, 2007.  We allowed Barbosa until March 30, 2007, to retain counsel and respond to the Director’s supplemented motion, but Barbosa did not respond.  

Regulation 1 CSR 15-3.440(3)(B)3.A provides that we may grant a motion for summary determination if any party establishes facts that entitle any party to a favorable decision on all or any part of the complaint and no party raises a genuine issue as to such facts.  

Findings of Fact


1.
The Director conducted an audit of Barbosa. 

2.
The auditor prepared a “Motor Vehicle Audit Summary Report” concluding that Barbosa was liable for sales tax on a 1996 Volvo tractor trailer, a 1997 Freightliner tractor trailer, a dump trailer, a 2000 Freightliner flatbed trailer, and a flatbed trailer, in the total amount of $8,321.26, because it did not qualify for the common carrier exemption.  The Director issued a final decision assessing $8,321.26 in motor vehicle sales tax, dated August 15, 2006.  The Director mailed the final decision on August 15, 2006.  
3.
We received Barbosa’s complaint, which was sent by regular mail, on October 20, 2006.  This was not within 60 days after August 15, 2006.  
Conclusions of Law

Section 144.261, RSMo 2000, provides that we have jurisdiction to hear appeals from the Director’s decisions, but requires that the complaint be filed “within sixty days after the mailing or delivery of such decision, whichever is earlier.”  Because Barbosa’s complaint was sent by regular mail, it was not filed until we received it.
  We have no jurisdiction to hear a complaint filed out of time.
  Our previous order granted the Director’s motion for summary determination as to the August 4 final decisions.  Because Barbosa’s complaint was not timely filed as to the August 15 final decision either, we grant the Director’s supplemented motion for summary determination.  We dismiss the complaint, and Barbosa is liable for the tax as assessed.  

 
SO ORDERED on April 25, 2007.



________________________________



JUNE STRIEGEL DOUGHTY 



Commissioner
�Section 621.205, RSMo 2000.   


�Community Fed. Sav. & Loan Assoc. v. Director of Revenue, 752 S.W.2d 794, 799 (Mo. banc), cert. denied, 488 U.S. 893 (1988).  
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