Before the

Administrative Hearing Commission

State of Missouri

ARNOLD S. BARBER, D.D.S.,
)



)



Petitioner,
)




)


vs.

)

No. 07-1636 DB



)

MISSOURI DENTAL BOARD,
)




)



Respondent.
)

DECISION


We grant the application of Arnold S. Barber, D.D.S., for renewal of a Parenteral Conscious Sedation Individual Permit (“the PCSI permit”).  We grant the application for a Parenteral Conscious Sedation Site Certificate (“the PCSS certificate”) subject to a facility inspection.  
Procedure


On January 10, 2007, the Missouri Dental Board (“the Board”) filed a complaint seeking to discipline Barber.  We opened the case and assigned Case No. 07-0052 DB.  On February 13, 2007, Barber filed an answer.  On October 1, 2007, Barber filed a complaint appealing the Board’s decisions denying his applications for renewal of a PCSI permit and a PCSS certificate.  We opened the case and assigned Case No. 07-1636 DB.  On January 4, 2008, the Board filed an answer.

On January 7, 2008, we held a hearing to hear evidence on both cases.  Nanci Wisdom represented the Board.  R. Pete Smith, with McDowell, Rice, Smith & Buchanan, PC, represented Barber.  The matter became ready for our decision on February 25, 2008, the date Barber filed a brief and the Board’s brief was due.
Findings of Fact

1. Barber is, and was at all relevant times, a licensed and certified dentist.  He is a general dentist rather than a specialist, and he has been licensed since 1965.
2. Barber owned the facility and practiced dentistry at ProDental, 215 East McPherson, Kirksville, Missouri, 63501 (“the Kirksville location”) and at ProDental, 800 Vandiver, Columbia, Missouri, 65202 (“the Columbia location”).  Barber was the primary practitioner at both locations.
3. Barber sold his Columbia practice on March 27, 2007.  Barber no longer owns a facility or practices in Columbia.
Permits and Certificates
4. Enteral conscious sedation is sedation that is achieved by administration of a sedative agent to the digestive tract.  The most common method of administration of a pill is by mouth.  It is also called “stacking pills.”

5. Parenteral conscious sedation is sedation that is achieved by a sedative agent being introduced directly into the bloodstream.  The most common method of administration is through an IV (also called IV sedation).
6. General anesthesia or deep sedation is a deeper level of sedation in which the patient lacks the protective reflexes and is unable to maintain an independent airway.  General anesthesia is not differentiated by the method of administration, but by the level of sedation.
7. Most oral surgeons have a general anesthesia permit, but most dentists do not.
8. Someone who has a permit to perform parenteral conscious sedation can also perform enteral sedation, but each requires a site certificate.
9. Each permit lasts five years.
10. The Board requires both a permit for the individual and a certificate for the site to ensure that the dentist is qualified and that the facility is properly equipped and staffed.
11. The individual permit may be separate from the site certificate.  A dentist who has a permit may go into a facility with a certificate and provide the sedation services.  For example, a dentist, with a permit, who does not own or who is not even affiliated with a dental practice facility may act as a provider of sedation at that facility if it has a certificate.
Applications
12. Barber held a PCSI permit and a PCSS certificate that expired on June 1, 2007.
13. On March 13, 2007, Barber submitted to the Board a completed application to renew the PCSI permit and a completed application to renew the PCSS certificate.
14. On September 5, 2007, the Board mailed to Barber a letter advising Barber that his applications had both been denied.
15. At least 90 days prior to the expiration of Barber’s PCSI permit:

a.
Barber submitted to the Board a completed renewal application form provided by the Board.
b.
Barber submitted the renewal fee.
c.
Barber documented completion during the past five years of —

1.  an Advanced Cardiac Life Support (“ACLS”) course; or
2.  a minimum of 15 hours of other board-approved continuing education pertaining to medical emergencies, anesthesia complications, or patient management while under sedation.
16. At least 90 days prior to the expiration of his PCSS certificate:

a.
Barber submitted to the Board a completed renewal application form provided by the Board.
b.
Barber submitted the renewal fee.
c.
Barber attested that the primary administrator of enteral and/or parenteral conscious sedation is a qualified sedation provider.
d.
Barber documented that he and the sedation team possess and maintain current certification in Cardio-Pulmonary Resuscitation (“CPR”), Basic Life Support (“BLS”), or ACLS.
e.
Barber submitted to the Board a minimum of five unedited, complete patient records of Barber administering conscious sedation in the dental office that may be chosen by the Board from the preceding five years, documenting management of conscious sedation patients in accordance with the criteria set forth in 4 CSR 110-4.030.
17. Barber did not undergo a facility inspection to confirm the adequacy of the dental office and the competency of the sedation team because the Board denied his applications on other grounds before conducting the inspection.  No one has identified the Board’s failure to perform its duty as a reason to deny Barber’s applications.
18. Barber’s individual permit and site certificate applications were complete in that he did not need to submit any further information to the Board. 
19. Barber has performed between 25,000 and 30,000 parenteral sedation procedures in his career.  No patients have died or experienced problems with his sedation.

Conclusions of Law 


We have jurisdiction to hear Barber’s complaint.
  The applicant has the burden to show that he is entitled to licensure.
  We decide the issues that were before the Board,
 which are the applications.  We exercise the same authority that has been granted to the Board.
  Therefore, we simply decide the applications de novo.
  When an applicant for licensure files a complaint, the agency’s answer provides notice of the grounds for denial of the application.
  


“May” means an option, not a mandate.
  The appeal vests in this Commission the same degree of discretion as the Board, and we need not exercise it in the same way.

A.  Barber’s Qualifications


Barber argues that he is qualified for the permit and certificate because he complied with the Board’s regulations.  Regulation 20 CSR 2110-4.020 requires the permit and certificate:
(1) No dentist shall administer enteral and/or parenteral conscious sedation unless the den​tist possesses a conscious sedation permit issued by the Missouri Dental Board.  (A dentist is not required to possess a permit for the prescription or administration of drugs prescribed for anxiolysis and/or pain con​trol.)  This permit shall be renewed by June 1 every five (5) years from the year of issuance.
*   *   *

(3) No dentist shall administer enteral and/or parenteral conscious sedation at a dental office unless the office has been issued a site certificate by the Missouri Dental Board.  No dental office shall be the site for the adminis​tration of enteral and/or parenteral 
conscious sedation without being issued a site certifi​cate by the Missouri Dental Board.  This site certificate shall be renewed by June 1 every five (5) years from the year of issuance.  The dentist-in-charge is responsible for submitting the application and maintaining the documentation as required in sections (8) and (10) of this rule.
Regulation 20 CSR 2110-4.020 also sets forth the application process and what must be included:
(10) To renew a permit to administer enteral and/or parenteral conscious sedation a dentist shall, at least ninety (90) days prior to the expiration of the current permit:
(A) Submit a completed renewal applica​tion form provided by the board;
(B) Submit the renewal fee specified in 4 CSR 110-2.170 payable to the Missouri Den​tal Board; and
(C) Document completion during the past five (5) years of—
1.  An Advanced Cardiac Life Support (ACLS) course; or

2.  A minimum of fifteen (15) hours of other board-approved continuing education pertaining to medical emergencies, anesthesia complications, or patient management while under sedation.
3.  Additional hours, not to exceed five (5), acquired beyond the required number may be carried forward into the renewal cycle.
(11) To renew a site certificate for enteral and/or parenteral conscious sedation the den​tist-in-charge shall, at least ninety (90) days prior to the expiration of the current site cer​tificate: 
(A) Submit a completed renewal applica​tion form provided by the board,
(B) Submit the renewal fee specified in 4 CSR 110-2.170 payable to the Missouri Den​tal Board;
(C) Attest that the primary administrator of enteral and/or parenteral conscious sedation is a qualified sedation provider as set forth in 4 CSR 110-4.010(1)(S);

(D) Document that the sedation team, as well as the permitted dentist, possess and maintain current certification in CPR, BLS, or ACLS;
(E) Submit to the board a minimum of five (5) unedited, complete patient records of the permitted dentist, anesthesiologist, or nurse anesthetist administering conscious sedation in the dental office that may be chosen by the board from the preceding five (5) years, doc​umenting management of conscious sedation patients in accordance with the criteria set forth in 4 CSR 110-4.030; and
(F) Undergo a facility inspection as set forth in 4 CSR 110-4.030 to confirm the ade​quacy of the dental office and the competen​cy of the sedation team.
(Emphasis added).


Barber has shown that he met all of the requirements for a PCSI permit.  He has shown that he met all of the requirements for a PCSS certificate except the facility inspection that must be conducted by the Board.  Barber has done everything he needed to do in order to have his applications granted.  Barber is qualified for the permit and certificate, so we must grant his applications unless we find a reason for denial and exercise our discretion to do so.  
B.  Grounds for Denial/The Board’s Defense

The Board’s answer fails to inform us or Barber of the grounds for denying Barber’s applications.  Instead, it admits and denies the statements made in Barber’s complaint.

The court in Ballew v. Ainsworth,
 set forth the due process implications of providing notice to the applicant in the answer:
In any case involving the denial of a license by an agency included in the Administrative Hearing Commission Act, the answer filed by the agency frequently takes on a significance which surpasses that of an answer in the ordinary context of civil pleading.  This type of proceeding is authorized by § 161.272, RSMo 1978, which is triggered when an agency “refuses to issue or renew a license of 
an applicant who has passed an examination for licensure or who possesses the qualifications for licensure without examination. . .” When such refusal occurs, the applicant is notified of his right to file a complaint with the AHC, in which complaint the applicant must “set out with particularity” his qualifications for the license he seeks.  If, at the hearing, the applicant establishes his qualifications for examination for licensure or for licensure, the AHC issues “an appropriate order to accomplish such examination or licensure . . .” § 161.302, RSMo 1978.  Thus, unlike most civil proceedings where the basic issues are set out in the first pleading and effectively joined by a simple denial, the issues in a refusal-to-license case often cannot be discerned with certainty until the agency files its answer stating the reason for its refusal.  In such instance, the second pleading, the answer, serves the basic function of “notice” in the sense of due process to the applicant.
In addition, our Regulation 1 CSR 15-3.380 provides:


(1) The respondent shall file an answer.


(2) An answer to the complaint shall – 

*   *   *

(E) When the petitioner seeks review of respondent's action, include – 


1.  Allegations of any facts on which the respondent bases the action, with sufficient specificity to enable the petitioner to address such allegations;

2.  Any provision of law that allows the respondent to base the action on such facts[.]
The Board’s answer fails to comply with these provisions.  Sanctions are authorized for failure to comply with our regulations.  Regulation 1 CSR 15-3.380 further provides:

(7) Failure to File.

(A) The commission, on its own  motion or that of any party, may order a remedy for respondent’s failure to file an answer or other responsive pleading, or failure to otherwise comply with this rule, as set forth at rule 1 CSR 15-3.425.

*   *   *

(C) In addition to the remedies set forth in rule 1 CSR 15-3.425, remedies under this section may include an order that respondent is deemed to have – 

1.  Admitted the facts pleaded in the complaint;
2.  Waived any defense to the complaint; and
3.  Defaulted on any issue raised in the complaint.

Sanctions in Regulation 1 CSR 15-3.425 include:
(1) The commission may impose a sanction on any party for conduct including, without limitation, such party’s failure to:

(A) Comply with any order or rule of the commission, including failure to file an answer;

*   *   *

(2) Sanctions available under this rule include without limitation:

(A) Striking all or any part of the party’s pleading:
(B) Deeming all or any part of an opposing party’s pleading admitted; or
(C) Barring or striking all or any evidence on any issue.

(3) The commission shall determine whether to impose any sanction, and the appropriate degree of such sanction, based on the facts of each case.


The Board has provided no grounds for us to deny Barber’s applications once he has proven that he is entitled to have them granted.  


The Board has shown no basis for us to deny Barber’s applications for the PCSI permit and the PCSS certificate, and we grant those renewal applications.
Summary


We grant Barber’s renewal application for the PCSI permit.  We grant the PCSS renewal application subject to the facility passing the facility inspection.

SO ORDERED on June 3, 2008.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner
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