Before the

Administrative Hearing Commission

State of Missouri

STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 05-1153 BN



)

PENNY BANKS,

)




)



Respondent.
)

DECISION


The State Board of Nursing (“Board”) may discipline Penny Banks for verbally abusing residents of a long-term care facility.  
Procedure


The Board filed a complaint on July 21, 2005.  Banks received personal service of our notice of this case, a copy of the complaint, and our notice of hearing on June 6, 2007.  On August 24, 2007, we convened a hearing on the complaint.  Assistant Attorney General Rex Patrick Fennessey represented the Board.  Banks made no appearance.  Our reporter filed the transcript on August 28, 2007.  
Findings of Fact

1. At all relevant times, Banks held a professional nurse (“LPN”) license that was current and active until it lapsed on May 31, 2006.  
2. From late November 2003 through June 2, 2004, Banks was an employee of Saxton Woods Care Center/Caring for Seniors, Inc. (“Saxton Woods”).  Saxton Woods operated a long- term care facility (“the facility”) in St. Joseph, Missouri.  Banks worked there as an LPN.    
3. An LPN’s duties and abilities include respectful treatment to residents of a long- term care facility (“residents”) even when the LPN feels stressed or unwell.  Saxton Woods hired Banks, in reliance on her LPN license, to meet that standard.  Saxton Woods expressly reminded Banks of her duties to residents through in-house training and written policies.  
4. Facility resident O.P. was a small, frail, elderly woman with mental retardation and bipolar disorder.  She was very gregarious and often sought passers-by to accompany her to various parts of the facility.  In late May 2004, while Banks was on duty, O.P. was in the facility’s television lounge.  She came out to ask Banks to help her to her room so she could go to bed.  Banks did not help her and replied, “Go to the lounge or I will kill you.”  
5. Also around that time, C.Y. was a facility resident.  He was elderly and required a wheelchair to ambulate.  While on duty, Banks addressed him as an “old bastard.” 

Conclusions of Law


We have jurisdiction to hear the Board’s complaint.
  The Board has the burden of proving facts for which the law allows discipline.
  The Board cites the provisions of § 335.066.2 allowing discipline for:

(5) Incompetency, misconduct, . . . in the performance of the functions or duties of [an LPN];

(12) Violation of any professional trust or confidence[.]
The Board has shown that Banks was performing an LPN’s functions or duties when she committed the conduct it proved.  Such conduct is below the standards of an LPN’s professional duties and abilities.     
I.  Misconduct


Misconduct is the willful doing of an act with a wrongful intention.
  We infer that Banks’ conduct included wrongful intent because Saxton Woods frequently reminded her of her duties through written statements and in-house training.  We conclude that Banks committed misconduct.  
II.  Professional Trust

Professional trust is reliance on a professional license as evidence of special knowledge and skills.
  Such special knowledge and skills constitute a power imbalance between the professional and client, and abusing that power violates professional trust.
  Such trust is evident in O.P.’s request for Banks’ assistance in returning to her room for bed.  Banks’ refusal of assistance and cruel retort to O.P. violated that trust.  

Further, Missouri courts do not limit professional trust to clients.
  The Board showed that Saxton Woods relied on Banks’ LPN license to treat its residents according to LPN standards.  Banks violated that trust.  We conclude that Banks violated professional trusts.

III.  Incompetency

Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  The Board proved conduct so antithetical to an LPN’s duties, especially as to elderly and infirm residents and the 
institution that serves them, that we conclude that Banks generally lacks the ability or disposition to exercise professional duties.  We conclude that Banks is subject to discipline for incompetency.

Summary


Banks is subject to discipline under § 335.066.2(5) and (12).  

SO ORDERED on November 13, 2007.



________________________________



JOHN J. KOPP



Commissioner

�Section 621.045.1, RSMo Supp. 2006.  Statutory references are to RSMo 2000 unless otherwise noted.


�Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


�Grace v. Missouri Gaming Comm’n, 51 S.W.3d 891, 900-01 (Mo. App., W.D. 2001).  


�State v. Pappas, 337 N.W.2d 490, 495 (Iowa 1983).  


�Siegel v. Kranis, 288 N.Y.S.2d 831, 835 (N.Y. App. Div. 1968).


�Cooper v. Missouri Bd. of Pharmacy, 774 S.W.2d 501, 504 (Mo. App., E.D. 1989).


�Section 1.020(8); Johnson v. Mo. Bd. of Nursing Adm'rs, 130 S.W.3d 619, 642 (Mo. App., W.D. 2004).


�The Board also showed that on June 1, 2004, facility resident R.F. was an hour overdue for his pain medication.  He went to Banks’ desk, where Banks sat with her head down, and asked for his medication.  Banks replied that she did not feel good either and said, “If you don’t give me a minute, you’ll never get it.”  That allegation does not appear in the Board’s complaint so we cannot find discipline on those facts.  Duncan v. Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs, 744 S.W.2d 524, 538-39 (Mo. App., E.D. 1988).  
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