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FINDINGS OF FACT AND CONCLUSIONS OF LAW


The Director of the Department of Public Safety (Director) filed a complaint on December 17, 1999, seeking this Commission’s determination that the peace officer certificate of Raymond H. Baker is subject to discipline for gross misconduct indicating an inability to function as a peace officer.  The Director’s complaint asserts that Baker “drove his patrol car at an excessive rate of speed in Hazelwood, Missouri” and that he “assaulted and arrested Martin R. Hardin in Hazelwood, Missouri, which is outside of respondent’s jurisdiction as a Calverton Park Police Officer.”  


This Commission convened a hearing on the complaint on March 21, 2001.  Assistant Attorney General Timothy W. Anderson represented the Director.  Greg Kloeppel, with the Law Offices of Rick Barry, P.C., represented Baker.


We took two evidentiary objections with the case, but allowed the witnesses to answer each question.  (Tr. at 53-54; 213-14.)  Upon further consideration, we sustain the objections.
 


The matter became ready for our decision on July 23, 2001, when the Director filed the last written argument.

Findings of Fact

1. Baker holds peace officer Certificate No. ###-##-####.  His certificate was current and active at all relevant times.  

2. Baker holds a bachelor of science degree in criminology and criminal justice from the University of Missouri-St. Louis.  Baker holds associate degrees in corrections and criminal justice/law enforcement.  Baker has also completed numerous training programs in his profession and has been appointed as a major case squad investigator.   

3. Baker has been a police officer for the Village of Calverton Park since 1991.  He was subsequently promoted to the rank of sergeant.  Calverton Park is a municipality of St. Louis County, which is a county of the first class with a charter form of government.  

4. On October 15, 1999, Baker responded to a dispatch to 119 Elbring in Calverton Park for a domestic disturbance.  The couple informed Baker that the husband had recently been in a mental hospital for anger management.  The couple had separated and was having a dispute over property.  Baker defused the situation and left the scene.  

5. Approximately ten minutes later, at approximately 9:30 p.m., Baker was again dispatched to 119 Elbring for a disturbance.  The wife had dialed 911 from her cell phone inside her car, and called because the husband was trapping her in the car.  

6. A portion of Elbring is in Calverton Park, and a portion is in Hazelwood.  Baker drove fast down Elbring, through Hazelwood and into Calverton Park, to respond to the call.  

The speed limit in Hazelwood was 25 m.p.h., and the speed limit in Calverton Park was 20 m.p.h.  Baker’s speed was approximately 60 to 70 m.p.h.  He activated his emergency lights, but not his siren because he did not want to alarm the husband and was afraid that the husband might become violent toward the wife.  There were people out along the street, including at least one child on a bicycle.  
7. As Baker drove down Elbring, Marty Hardin, a resident at 155 Elbring in Hazelwood, yelled, “There better be a f__ing murder or a f___ing rape to be driving that f___ing fast.”  The Hardin residence is approximately eight houses down from 119 Elbring.  

8. Baker parked at 119 Elbring, the scene of the domestic dispute, and got out of his patrol car.  Hardin yelled, “Just because you have a police car.  I’ll kick your a__ if you come back here doing that again.”  Baker yelled, “I’ll be back to deal with you guys in a minute.”  

9. Baker stayed briefly at 119 Elbring.  Then he drove his patrol car to the Hardin residence in Hazelwood and got out.  Hardin and his brother were standing next to a car parked in the street.  The Calverton Park police had had tensions with the Hardin family in the past.  

10. Baker walked toward Hardin at a brisk pace and said, “You got a problem with me?”  Hardin repeatedly said something like, “You’re driving like an a__hole.”  Baker continued walking briskly and did not stop or slow down until he bumped into Hardin’s chest.
  

11. A struggle ensued, during which Baker kicked Hardin and brought Hardin to the ground.
  

12. Baker was on top of Hardin, attempting to handcuff him.  Hardin’s brother jumped on top of Baker and was choking him, trying to pull him off of Hardin.  Baker sprayed Hardin and his brother with pepper mace.  

13. Baker eventually subdued Hardin and pulled his hands behind his back to handcuff him.  In the process, Hardin’s shoulder was injured.  

14. Baker put Hardin in the back of his patrol car.  Baker radioed for the Hazelwood police to respond to the Calverton Park police station and pick up Hardin.  

15. Baker drove to the Calverton Park police station and put Hardin in a jail cell.  A Hazelwood police officer came and got Hardin and took him to the Hazelwood police department.  Hardin made a statement and was released that night.  He was not charged with a crime.  
16. The chief of the Calverton Park police department has found Baker’s job performance to be very good, and the department has never disciplined Baker for any matter, including the incident at issue here.  

Conclusions of Law


We have jurisdiction to decide whether Baker’s peace officer certificate is subject to discipline.  Sections 590.135 and 621.045.
  The Director has the burden to show that Baker has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  When there is a direct conflict in the testimony, we must make a choice between the conflicting testimony.  Id. 


The Director alleges that Baker’s certificate is subject to discipline pursuant to section 590.135.2(6), which provides for discipline for:


(6) Gross misconduct indicating inability to function as a peace officer[.]


Misconduct is defined as “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  The term “gross” indicates an especially egregious mental state.  Id. at 533.  “Indicate” means “to be a sign, symptom, or index of[.]”Merriam-Webster’s Collegiate Dictionary 592 (10th ed. 1993).   Inability is lack of sufficient power, resources, or capacity.  Id. at 585.  The functions of peace officers include “maintaining public order, preventing and detecting crimes and enforcing the laws.”  Baer v. Civilian Personnel Div., St. Louis Police Officers Ass’n, 747 S.W.2d 159, 161 (Mo. App., W.D. 1988) (citing Jackson County v. Missouri State Bd. of Mediation, 690 S.W.2d 400, 403 (Mo. banc 1985)).

I. Excessive Rate of Speed


The Director cites section 304.022.4, which provides:


(2) The driver of an emergency vehicle may:  

*   *   *


(c) Exceed the prima facie speed limit so long as the driver does not endanger life or property; 

*   *   *


(3) The exemptions herein granted to an emergency vehicle shall apply only when the driver of any such vehicle while in motion sounds audible signal by bell, siren, or exhaust whistle as may be reasonably necessary, and when the vehicle is equipped with at least one lighted lamp displaying a red light or blue light visible under normal atmospheric conditions from a distance of five hundred feet to the front of such vehicle.  


Baker asserts that the Director did not give him notice that driving without the siren activated is a cause for discipline.  However, the evidence regarding the siren pertains to the issue 

of whether Baker was justified in driving at an excessive rate of speed.  A complaint need only assert a course of conduct, and need not even assert specific conduct.  Duncan v. Missouri Bd. for Architects, Prof'l Eng'rs and Land Surveyors, 744 S.W.2d 524, 538-39 (Mo. App., E.D. 1988).  The complaint does not fail for lack of specificity on this issue.  The Director asserts that by driving at an excessive rate of speed, Baker endangered life or property.


Baker argues that he was responding to a call involving a person who had recently been a mental patient and who was blocking his estranged wife in her car during the course of a dispute; thus, he did not turn on his siren.   However, he was driving at approximately 60 to 70 m.p.h. down a residential street, at night, while people were out along the street, including a child on a bicycle.  Regardless of whether Baker used his siren, section 304.022.4 authorizes the driver of an emergency vehicle to exceed the speed limit only so long as the driver does not endanger life or property.  The speed limit on this street was 20 or 25 m.p.h., depending on the municipality.  We agree that Baker’s driving was reckless and unjustified under the circumstances.  He had addressed the domestic situation only moments before, and no violence had occurred.  However, misconduct is “the willful doing of an act with a wrongful intention,” Duncan, and “gross” indicates an especially egregious mental state.  Baker intended to exceed the speed limit, but he did not have a wrongful intention.  We do not find cause to discipline him on this ground.

II.  Assaulting and Arresting Outside his Jurisdiction


The Director’s complaint asserts that Baker assaulted Hardin and made an arrest in Hazelwood, which is outside his jurisdiction.  Baker argues a distinction between “arrest” and “custody,” and further asserts that Calverton Park police routinely backed up Hazelwood police.  In briefing, the Director admits that Baker had the authority to make a proper arrest in Hazelwood, 

sections 70.820.5 and 544.216, but asserts that Baker’s conduct was improper because he created the situation.  The Director relies on evidence that Baker was in Hazelwood not to show that he was unauthorized to act in Hazelwood, but to show that he went out of his way to take inappropriate action.


We have heard the testimony and have seen the videotape of the incident, taken from inside Baker’s patrol car.  It is difficult to discern who began swinging at or pushing the other.  However, we have found that Baker walked briskly toward Hardin and did not stop or slow down until their chests collided.  This assault was unwarranted, and initiated the fight that ensued.  Baker’s conduct operated to escalate, rather than resolve, the conflict.  Baker argues that he was justified in taking Hardin into custody for disturbing the peace by loudly yelling profanity.  Even if he were, the chest-bumping does not demonstrate an effort to apprehend Hardin.  Instead, it was simply an assault.  Baker, not Hardin, initiated any assaults that occurred by walking toward him briskly and colliding with him.  His conduct in colliding with Hardin while using confrontational language served to escalate the conflict rather than resolve it.  To the contrary, the peace officer’s duties by definition are to preserve public order.  Baer, 747 S.W.2d at 161.  Baker’s action was gross misconduct indicating an inability to function as a peace officer.


Baker argues that the complaint did not give notice of improper arrest as a ground for discipline.  As we have stated, a complaint need only assert a course of conduct, and need not even assert specific conduct.  Duncan, 744 S.W.2d at 538-39.  By alleging that Baker assaulted and arrested Hardin in Hazelwood, which is outside his jurisdiction, the Director placed in issue the propriety of the assault and the arrest, thus giving Baker adequate notice of the grounds asserted for discipline.  However, the Director does not argue that Baker is subject to discipline because he arrested Hardin without justification.  The Director focuses on the fact that Baker 

assaulted Hardin and created the situation.  We have found that this is sufficient cause for discipline under section 590.135.2(6) for gross misconduct indicating an inability to function as a peace officer.  


We note that section 590.135.2(6) does not require that the Director prove that a person is incapable of functioning as a peace officer, but merely requires that the Director prove gross misconduct indicating an inability to function as a peace officer.  We have made findings regarding Baker’s training and record as a police officer, and we recognize that this was an isolated incident.  Our findings of fact and conclusions of law should not be construed as a statement that Baker does not make a valuable contribution to his police force and to the citizens of Calverton Park.  We have found that under section 590.135.2(6), there is a basis for Baker’s certificate to be disciplined for one episode of gross misconduct indicating an inability to function as a police officer.  Although this Commission is not authorized to make any determination as to what discipline should be meted out, the Director may take into consideration Baker’s record as a whole when determining the degree of discipline to be imposed.  
Summary


We conclude that there is cause to discipline Baker’s peace officer certificate for gross misconduct indicating an inability to function as a peace officer under section 590.135.2(6).  


SO ORDERED on August 23, 2001.



________________________________



KAREN A. WINN



Commissioner

	�Even if we allowed the evidence, it would have no weight in rendering our decision.


	�Though Hardin may have taken a step forward, he was otherwise stationary.  





	�From watching the video taken from Baker’s police car, which shows Baker’s back,  it is not apparent who took the first swing or began shoving after their chests collided.  It may have been Hardin.  


	�All statutory references are to the 2000 Revised Statutes of Missouri.  


	�Baker testified that he did not recall seeing a child on a bicycle that night and that he believed he drove safely under the circumstances.  Our decision here should not be taken to mean that reckless driving by a police officer could never rise to the level of gross misconduct. 
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