Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF DEPARTMENT OF 
)

PUBLIC SAFETY, 
)



)



Petitioner,
)




)


vs.

)

No. 98-1362 PO




)

KENT L. BAKER,

)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


The Director of the Department of Public Safety filed a complaint on May 26, 1998, asserting that the peace officer certificate of Kent L. Baker is subject to discipline for gross misconduct indicating an inability to function as a peace officer.  


This Commission convened a hearing on the complaint on March 8, 2001.  Assistant Attorney General Karen L. Kramer represented the Director.  Daniel S. Cohen, with Greenberg and Pleban, represented Baker.


The parties elected to file written arguments.  The matter became ready for our decision on May 16 2001, when the Director filed the last written argument.

Findings of Fact

1. The Director has certified Baker as a peace officer since 1988.  The Director has assigned Baker Certificate No. ###-##-####.
 

2. On June 3, 1999, a jury in the Circuit Court of St. Louis County found Baker guilty of eight counts of statutory sodomy in the second degree, which is a Class C felony, in that Baker was over the age of 21 and had deviate sexual intercourse with J.L., who was less than 17 years old, at various times in 1997 and 1998.  Upon the jury’s finding of guilt, the court sentenced him to two years of imprisonment on each count, to be served concurrently.  

3. On May 30, 2000, the Missouri Court of Appeals, Eastern District, issued its opinion affirming the conviction.  The court issued its mandate on September 6, 2000.
  

Conclusions of Law


We have jurisdiction to decide whether Baker’s peace officer certificate is subject to discipline.  Sections 590.135.6
 and 621.045.  The Director has the burden to show that Baker has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


The Director alleges that Baker’s certificate is subject to discipline under section 590.135.2(6), which provides:


2.  The director may refuse to issue, or may suspend or revoke any diploma, certificate or other indicia of compliance and qualification to peace officers or bailiffs issued pursuant to subdivision (3) of subsection 1 of this section of any peace officer for the following:

*   *   *


(6) Gross misconduct indicating inability to function as a peace officer[.]


Misconduct is defined as “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  The term “gross” indicates that an especially egregious mental state or harm is required.  Id. at 533.  Inability is lack of sufficient power, resources, or capacity.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 585 (10th ed. 1993).  The functions of peace officers include “maintaining public order, preventing and detecting crimes and enforcing the laws.”  Baer v. Civilian Personnel Div., St. Louis Police Officers Ass’n, 747 S.W.2d 159, 161 (Mo. App., W.D. 1988) (citing Jackson County v. Missouri State Bd. of Mediation, 690 S.W.2d 400, 403 (Mo. banc 1985)).


Baker argues that we could not receive the certified court records into evidence because they were authenticated by affidavits, which were not shown to him within seven days before hearing under section 536.070(12).  The court records were admissible under section 490.130, which provides:  

Copies from the record of proceedings of any court of this state, attested by the clerk thereof, with the seal of the court annexed, if there be a seal, or if there be no seal, with the private seal of the clerk, shall be received as evidence of the acts or proceedings of such court in any court of this state.  


Section 536.070(12) is totally inapplicable, mainly because the certifications of the court clerks are not affidavits, and even if they were, that statute states that a party “may” serve copies of affidavits in advance of the hearing, and if the opposing party fails to object, certain objections are waived.  The statute is not mandatory.  


The Director asserts cause to discipline for gross misconduct because Baker committed numerous acts of sodomy with someone who was less than 17 years old.
  A person commits the crime of statutory sodomy in the second degree if, being 21 years of age or older, he has deviate sexual intercourse with another person who is less than 17 years of age.  Section 566.064.1.  Baker repeatedly committed acts of sodomy, as evidenced by the jury verdict.  We find this conduct particularly egregious, and it demonstrates that Baker has no respect for the law, which was his duty to enforce. 

Summary


We conclude that Baker’s certificate is subject to discipline for gross misconduct indicating an inability to function as a peace officer.  


SO ORDERED on June 4, 2001.



________________________________



WILLARD C. REINE



Commissioner

	�The complaint asserts the certificate number as 07-3221, but the evidence shows that the Director changed to a different system while this case was pending, using social security numbers as certificate numbers.  





	�We take official notice of the court’s opinion.  However, the opinion cannot be used to prove the facts stated therein.  Stickle v. Link, 511 S.W.2d 848, 855 (Mo. 1974).  The Director introduced a certified copy of the mandate.  





	�All statutory references are to the 2000 Revised Statutes of Missouri.  


	�The Director has not asserted cause for discipline on grounds that Baker committed a crime.  
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