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DECISION


The State Board of Nursing (“the Board”) has cause to discipline Rataka R. Baker for committing misconduct in the performance of her functions and duties as a licensed practical nurse and for violating a professional trust.
Procedure


On May 3, 2005, the Board filed a complaint.  Our attempted service by certified mail was returned unclaimed.  On September 19, 2005, Baker was personally served with our notice of complaint/notice of hearing, a copy of the complaint, and a copy of our July 12, 2005, order rescheduling the hearing.  We continued the hearing twice more at the Board’s request.  We sent our order rescheduling the hearing for May 24, 2006, to the same address where Baker was personally served.  We held our hearing as scheduled in that order.  Assistant Attorney General William E. Roberts represented the Board.  Neither Baker nor anyone representing her appeared.  
Our reporter filed the transcript on May 24, 2006.  We mailed schedules to the parties giving dates for filing written arguments.  On June 21, 2006, the Board filed its written argument.  On July 19, 2006, Baker filed a letter giving her version of events accompanied by letters from professional colleagues attesting to her work and character.  The Board's reply brief was due on August 10, 2006.
Findings of Fact


1.
The Board licensed Baker as a licensed practical nurse.  Her license is now and was at all relevant times current and active. 

2.
Northview Village (“Northview”) is a skilled nursing facility in St. Louis.  Judy Deering has been its administrator for the last 17 years.

3.
On November 2, 2001, A.S. was voluntarily admitted to Northview with diagnoses including schizoaffective disorder, seizure disorder, mild mental retardation, and Huntington’s chorea.

4.
A.S. was not declared mentally incompetent before or during his stay at Northview, nor did he require a legal guardian.  

5.
Northview employed Baker as a licensed practical nurse.  On November 14, 2001, Baker was the charge nurse of the area where A.S. was a patient.  

6.
On November 14, 2001, A.S. went to the designated smoking area, near the nurses’ station, to smoke a cigarette.  Baker informed A.S. that if he wanted to smoke, he was to go to the North Hall.  A.S. told Baker that the patients were told not to smoke in the North Hall, but to smoke only in the designated smoking area where the smoking signs were posted.  Baker told A.S. that she did not care.  She repeated that he was not to smoke near the nurses’ station and had to go to the North Hall.

7.
Baker did not have permission to change the designated smoking area.
8.
A.S. was upset because he knew he would have to leave Northview if he smoked in the non-smoking areas.  
9.
A.S. went to the Deering’s office and told her what Baker had instructed him to do.  Deering told A.S. that he was correct:  they were not to smoke in the North Hall – only in the designated smoking area by the nurses’ station.    
10.
When A.S. returned to the ward, Baker accused him of lying about her.  Baker threatened to “shoot” A.S. with an Ativan shot.  Baker told A.S. that if she got fired for this, she would come back and get him.  Baker said that as long as she was working the floor, A.S. could not go off the floor.  A.S. said he would leave whenever he wanted to.
11.
A.S. could not sleep well that night because he did not know what Baker would do.
12.
Northview fired Baker as a result of her conduct toward A.S.
Conclusions of Law

We have jurisdiction over the complaint.
  The Board has the burden to prove facts showing cause for discipline.
   
The Board contends that Baker’s statements toward A.S. about forcing him to take medication because he informed Deering about her conduct and about getting him back if she got fired is verbal abuse.
  The Board cites § 335.066.2(5) and (12), which authorize discipline for:


(5) . . . misconduct . . . in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;
*   *   *

(12) Violation of any professional trust or confidence[.]

The court in Grace v. Missouri Gaming Comm’n, 51 S.W.3d 891, 900 (Mo. App., W.D. 2001) defined misconduct:

The Supreme Court found that “[m]isconduct means transgression, dereliction, unlawful, or wrongful behavior, or impropriety that is willful in nature.”  Conard, 944 S.W.2d at 201.  Since the Supreme Court did not define “willful” in Baber or Conard, this court utilizes the dictionary definition of “willful.”  “Willful” is defined as “proceeding from a conscious motion of the will; . . . deliberate. Intending the result which actually comes to pass; . . . intentional, purposeful; . . . done with evil intent, or with bad motive or purpose, or with indifference to the natural consequences, unlawful. . . .”  BLACK'S LAW DICTIONARY 1599 (7th ed.1999).
Professional trust is the reliance on the special knowledge and skills that professional licensure evidences. 
   

The Board proved its case primarily through the live testimony of Judy Deering, the affidavit of A.S., and its request for admissions, to which Baker never responded.  Under Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters asserted in the request, and no further proof is required.
  Such a deemed admission conclusively establishes any fact or “application of the facts to the law, or the truth of the ultimate issue, opinion or conclusion, so long as the opinion called for is not on abstract propositions of law.”
  That rule applies to all parties, including those acting without an attorney.
  Section 536.073 and our Regulation 1 CSR 15-3.420(1) apply that rule to this case.  We have made our findings of fact based on this and other evidence presented.  


Baker’s failure to respond to the request for admissions constitutes her admission that she verbally abused A.S. by threatening him with an injection.  Abuse is “language that condemns or vilifies usu. unjustly, intemperately, and angrily.”
  What Baker said to A.S. constituted verbal abuse.  She told him to smoke in a non-smoking portion of the facility.  A.S. told the administrator what Baker said.  A.S. told Deering that he did not want to smoke where he might get in trouble for it.  After accusing A.S. of lying to her, Baker then threatened to give him a shot of a drug and threatened him with harm if she got fired over telling A.S. to smoke in a non-smoking area.  Such actions fall within the definition of misconduct.  Baker said these things while performing her duties as a charge nurse on A.S.’s floor.  There is cause for discipline under § 335.066.2(5).

As for whether Baker’s conduct violated the professional trust between her and A.S., we need no expert testimony to draw a fair and intelligent opinion on Baker’s professional duties from these facts.
  Baker’s duty to provide nursing care for her patients excludes verbal abuse of her patients because it is harmful.  There is cause for discipline under § 335.066.2(12).

Although Baker did not attend our hearing, she responded to the schedule for written arguments we sent to her after the hearing.  Baker filed an extensive version of her account of the incident with A.S.  She also included letters from professional colleagues, including her present employer, attesting to her professional character and conduct.  The law does not allow us to consider the facts Baker presents.  First, Baker’s failure to respond to the request for admissions establishes conclusively the facts set forth therein.  Even if we were to allow Baker to withdraw those admissions, we could not consider her letter and the other letters because we are restricted to consider only that evidence presented according to the law.
  Typically, the law requires 
sworn testimony given at the hearing.
  There are exceptions for affidavits, if not objected to by the other side,
 and for various kinds of records and other documents.
  However, Baker’s letters are not affidavits and do not meet the criteria for any other exception to the requirement of sworn testimony.
Summary


Baker is subject to discipline under § 335.066.2(5) and (12).  

SO ORDERED on November 7, 2006.



________________________________



JUNE STRIEGEL DOUGHTY  


Commissioner
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