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DECISION


Catherine Ann Bain is subject to discipline because she refused to provide assistance after being told that one of her patients was choking.
Procedure


On November 21, 2007, the State Board of Nursing (“the Board”) filed a complaint seeking to discipline Bain.  On November 30, 2007, we served Bain a copy of the complaint and our notice of hearing by certified mail.  Bain failed to file an answer.  On March 12, 2008, the Board filed a motion for summary determination.  Our Regulation 1 CSR 15-3.440(3) provides that we may decide this case without a hearing if the Board establishes facts that (a) Bain does not dispute and (b) entitle the Board to a favorable decision. 


The Board cites the request for admissions that was served on Bain on January 23, 2008.   Bain did not respond to the request.  Under Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters asserted in the request, and no further proof is 
required.
  Such a deemed admission can establish any fact or any application of law to fact.
  That rule applies to all parties, including those acting  pro se.
  Section 536.073
 and our Regulation 1 CSR 15-3.420(1) apply that rule to this case.  Statutes and case law instruct us that we must “separately and independently” determine whether such facts constitute cause for discipline.
  Therefore, we independently assess whether the facts admitted allow discipline under the law cited.

We gave Bain until March 27, 2008, to respond to the motion, but she did not.  Therefore, the following facts are undisputed.
Findings of Fact

1. The Board licensed Bain as a practical nurse.  Her license was current and active between November 1, 2004, and January 31, 2005, and is now current and active.
2. At the relevant time, Bain was employed as a licensed practical nurse by Saxton Woods Care Center (“Saxton Woods”) in St. Joseph, Missouri, and had been employed at Saxton Woods for approximately four years.
3. On December 29, 2004, Bain was working her nursing shift at Saxton Woods.  She assisted a Saxton Woods resident, M.H., with eating breakfast in the west dining room.  Bain was the only nurse in the Saxton Woods west dining room while M.H. was eating breakfast.
4. When M.H. finished eating, Bain left M.H.’s table to document resident meal consumption in a log book at another table, approximately 10 to 12 feet from where M.H. was sitting.
5. After Bain moved to the other table, M.H. began choking.
6. Betty Jackson and Michelle Wood, two nurse aides, informed Bain that M.H. was choking and requested Bain’s assistance with M.H.
7. Bain did not assist with M.H.
8. Danny Lawson, another nurse aide, performed the Heimlich maneuver on M.H.
9. After Lawson performed the Heimlich maneuver on M.H., Robin Polk, another nurse aide, removed food from M.H.’s mouth.
10. On December 29, 2004, Saxton Woods suspended Bain for her failure to assist with M.H.’s choking despite being requested to do so.
11. On or about December 31, 2004, Saxton Woods gave Bain the choice to resign from the facility or be terminated.  Bain resigned from Saxton Woods in order to avoid termination.
Conclusions of Law 


We have jurisdiction to hear this complaint.
  The Board has the burden of proving that Bain has committed an act for which the law allows discipline.
  We may infer the requisite mental state from the conduct of the licensee “in light of all surrounding circumstances.”


The Board argues that Bain’s license as a practical nurse is subject to discipline under 
§ 335.066:


2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *


(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;
*   *   *


(12) Violation of any professional trust or confidence[.]
Subdivision (5)

When referring to an occupation, incompetence relates to the failure to use “the actual ability of a person to perform in that occupation.”
  It also refers to a general lack of, or a lack of disposition to use, a professional ability.
  Misconduct is “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.


Based on Bain’s admissions, we infer that she intended to commit the conduct.  She was informed that a patient was choking on food and failed to respond.  This is misconduct.  Because the mental states for misconduct and gross negligence are mutually exclusive, we find no cause to discipline for gross negligence.  We do not normally find that one instance constitutes incompetence.  But we look at the seriousness of the conduct.
  Failing to respond to a potentially life-threatening incident in which a patient is choking evidences a general lack of disposition to use a professional ability and constitutes incompetence.

There is cause for discipline under § 335.066.2(5) for misconduct and incompetence, but not for gross negligence.
Subdivision (12)


Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his/her clients, but also between the professional and his/her employer and colleagues.
  

We agree with the Board that a patient relies on a nurse to assist them when they are choking, and that Bain’s colleagues relied on her professional skill to assist them in caring for M.H.  Bain violated their professional trust or confidence.  We find cause for discipline under 
§ 335.066.2(12).
Summary


Bain is subject to discipline under § 335.066.2(5) and (12).  We cancel the hearing.

SO ORDERED on April 9, 2008.
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