Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF DEPARTMENT OF
)

INSURANCE, FINANCIAL INSTITUTIONS
)

AND PROFESSIONAL REGISTRATION,
)



)



Petitioner,
)




)


vs.

)

No. 10-0134 DI



)

BETTY ANN BAILEY,
)




)



Respondent.
)

DECISION 


Betty Ann Bailey’s insurance producer license is subject to discipline because Bailey violated the insurance laws of another state, improperly misappropriated clients’ money, was convicted of a crime of moral turpitude, used fraud and dishonest practices in the conduct of business, and had her Kansas nonresident insurance agent license revoked.
Procedure


The Director of the Department of Insurance, Financial Institutions and Professional Registration (“Director”) filed a complaint on January 29, 2010, seeking this Commission’s determination that cause exists to discipline Bailey’s insurance producer license.


On March 9, 2010, the Director propounded his first request for admissions upon Bailey.  Bailey failed to respond to the request for admissions.


On June 22, 2010, the Director filed a motion for summary decision.  We gave Bailey until July 7, 2010, to respond, but she failed to respond.  
Findings of Fact

1. On January 2, 1982, the Director issued Bailey an insurance producer license.
2. Bailey’s license expired on February 3, 2009.  Bailey did not apply to renew after this expiration.
3. On March 22, 2005, Bailey was issued a license as a nonresident agent to transact the business of insurance in Kansas.

4. On November 6, 2008, Bailey pled guilty to 23 separate misdemeanor counts of unlawfully and intentionally obtaining or exerting unauthorized control over property worth less than $1,000 in Kansas, K.S.A. § 21-3701(a)(1).  All of these acts occurred when Bailey misappropriated premium dollars while employed with Palmer, LLC, a Brooke Corporation insurance agency.
5. Bailey misappropriated this money by collecting insurance premium payments that she kept for personal use, without posting them to the Brooke account.  This left several clients without insurance policies for an extended period of time.

a.
On December 11, 2006, Bailey accepted $263.80 from Client B.E. as payment for a premium.  Bailey did not credit him for this payment.
b.
On November 3, 2006, Bailey accepted $118 from Client C.M. as payment for a premium.  Bailey did not credit him for this amount.

c.
On January 3, 2007, Bailey accepted $78.65 from Client C.M. as payment for a premium.  Bailey did not credit him for this amount.

d.
On January 8, 2007, Bailey accepted $120 from Client C.M. as payment for a premium.  Bailey did not credit him for this amount.

e.
On June 11, 2007, Bailey accepted $114 from Client C.M. as payment for a premium.  Bailey did not credit him for this amount.
f.
On October 30, 2006, Bailey accepted $67.35 from Client D.T. as payment for a premium.  Bailey did not credit him for this amount.
g.
On March 22, 2007, Bailey accepted $217 from Client E.S. as payment for a premium.  Bailey did not credit him for this amount.
h.
On May 26, 2006, Bailey accepted $125.75 from Client G.M. as payment for a premium.  Bailey did not credit her for this amount.
i.
On December 11, 2006, Bailey accepted $290.76 from Client J.G. as payment for a premium.  Bailey did not credit him for this amount.
j.
On November 6, 2006, Bailey accepted $117.50 from Client J.W. as payment for a premium.  Bailey did not credit him for this amount.
k.
On June 8, 2007, Bailey accepted $159.16 from Client J.C. as payment for a premium.  Bailey did not credit him for this amount.
l.
On October 5, 2005, Bailey accepted $39.68 from Client K.L. as payment for a premium.  Bailey did not credit her for this amount.
m.
On April 25, 2006, Bailey accepted $40 from Client T.B. as payment for a premium.  Bailey did not credit him for her amount.

n.
On February 7, 2007, Bailey accepted $36.77 from Client L.P. as payment for a premium.  Bailey did not credit her for this amount.

o.
On November 1, 2006, Bailey accepted $17 from Client A.M. as payment for a premium.  Bailey did not credit her for this amount.

p.
On November 17, 2006, Bailey accepted $22.70 from Client A.M. as payment for a premium.  Bailey did not credit her for this amount.

q.
On February 12, 2007, Bailey accepted $14 from Client A.M. as payment for a premium.  Bailey did not credit her for this amount.

r.
On September 1, 2005, Bailey accepted $52.02 from Client P.S. as payment for a premium.  Bailey did not credit her for this amount.

s.
On June 10, 2006, Bailey accepted $40.45 from Client R.E. as payment for a premium.  Bailey did not credit him for this amount.

t.
On July 5, 2006, Bailey accepted $45 from Client R.E. as payment for a premium.  Bailey did not credit him for this amount.

u.
On August 25, 2006, Bailey accepted $45 from Client R.E. as payment for a premium.  Bailey did not credit him for this amount.

v.
On September 20, 2006, Bailey accepted $394 from Client S.D. as payment for a premium.  Bailey did not credit him for this amount.

w.
On January 18, 2007, Bailey accepted $748.90 from Client K.T. as payment for a premium.  Bailey did not credit her for this amount.

6. The total amount for all 23 counts is $3,167.59.  Bailey was sentenced to a year in county jail for each count.  The imposition of sentence was suspended, and Bailey was placed on 24 months’ probation and ordered to pay $3,167.59 in restitution.
7. On June 11, 2008, the Kansas Commissioner of Insurance issued a summary order that revoked Bailey’s license as a nonresident agent to transact the business of insurance in Kansas.  Bailey was provided fifteen days to request a hearing on the contents of the summary order.  Bailey did not request such a hearing.
8. Effective July 7, 2008, the summary order that revoked Bailey’s Kansas license became a final order.
9. Bailey’s Kansas license was revoked for violation of the following Kansas law, K.S.A. 2007 Supp. 40-4909, which states in pertinent part:

(a)
The commissioner may deny, suspend, revoke, or refuse renewal of any license issued under this act if the commissioner finds that the applicant or license holder has:
(4)
Improperly withheld, misappropriated or converted any moneys or properties received in the course of doing insurance business,

(8)
Used any fraudulent, coercive, or dishonest practice, or demonstrated any incompetence, untrustworthiness or financial irresponsibility in the conduct of business in this state or elsewhere.

(b)
In addition, the commissioner may suspend, revoke or refuse renewal of any license issued under this act if the commissioner finds that the interests of the insurer or the insurable interests of the public are not properly served under such license.

10. Bailey failed to inform the Director of the revocation of her Kansas license within 30 days.

Conclusions of Law


We have jurisdiction to hear the complaint. 
  Our Regulation 1 CSR 15-3.446(5)(A) provides:
The commission may grant a motion for summary decision if a party establishes facts that entitle any party to a favorable decision and no party genuinely disputes such facts.

Bailey admitted facts and that those facts authorize discipline.
  But statutes and case law instruct that we must “separately and independently” determine whether such facts constitute cause for discipline.
  Therefore, we independently assess whether the facts admitted allow discipline under the law cited.

The Director argues that there is cause to discipline Bailey’s license under the following provisions of § 375.141:
1.  The director may suspend, revoke, refuse to issue or refuse to renew an insurance producer license for any one or more of the following causes:
*   *   *
(2) Violating any insurance laws, or violating any regulation, subpoena or order of the director or of another insurance commissioner in any other state;

*   *   *
(4) Improperly withholding, misappropriating or converting any moneys or properties received in the course of doing insurance business;

*   *   *
(6) Having been convicted of a felony or crime involving moral turpitude;

*   *   *
(8) Using fraudulent, coercive, or dishonest practices, or demonstrating incompetence, untrustworthiness or financial irresponsibility in the conduct of business in this state or elsewhere;
(9) Having an insurance producer license, or its equivalent, denied, suspended or revoked in any other state, province, district or territory[.]

*   *   *
6.  An insurance producer shall report to the director any administrative action taken against the producer in another jurisdiction or by another governmental agency in this state within thirty days of the final disposition of the matter.  This report shall include a copy of the order, consent order or other relevant legal documents.
We examine each of these provisions of law individually.

Subdivision (2) – Violation of the Insurance Laws of Another State

This subdivision creates a cause for discipline of Bailey’s license if she violated the insurance laws of another state.  Bailey’s Kansas license was revoked because she violated K.S.A. 2007 Supp. 40-4909, which is a Kansas insurance law.  She chose not to exercise her right to contest the Kansas Commissioner’s summary order and allowed the order to become a final order.  Therefore, she is now collaterally estopped from denying that she committed the underlying conduct of violating Kansas insurance laws.
  As such, we find that Bailey violated the insurance laws of another state, and she is subject to discipline under § 375.141.1(2).
Subdivision (4) – Misappropriation of Properties

This subdivision creates a cause for discipline of Bailey’s license if she misappropriated money she received during the course of doing insurance business.  Misappropriation is “[t]he unauthorized, improper, or unlawful use of funds or other property for [a] purpose other than that for which intended.”


Bailey collected a total $3,167.59 on 23 separate occasions from clients.  She was required to post this money to the Brooke account so that the clients would have insurance coverage.  Instead, she diverted the money away from the account.  While it is not clearly stated in the facts in evidence as to where the money was diverted, the facts clearly show that she was authorized only to credit this money into the Brooke account for insurance coverage, which she did not do.  Furthermore, she obtained these funds in the course of doing insurance business because they were payments for premiums.  This unauthorized use of funds for a purpose other than for which they were intended is a misappropriation.


Bailey is subject to discipline under § 375.141.1(4).
Subdivision (6) – Moral Turpitude

This subdivision creates a cause for discipline of Bailey’s license if she was convicted of a crime of moral turpitude.  Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”[
]

In order to determine whether a crime is a crime of moral turpitude, the court in Brehe v. Missouri Dep’t of Elementary and Secondary Education referred to three classifications of crimes: 

(1) crimes that necessarily involve moral turpitude, such as frauds (Category 1 crimes);

(2) crimes “so obviously petty that conviction carries no suggestion of moral turpitude,” such as illegal parking (Category 2 crimes); and

(3) crimes that “may be saturated with moral turpitude,” yet do not involve it necessarily, such as willful failure to pay income tax or refusal to answer questions before a congressional committee (Category 3 crimes).

In In re Phillips,
 the court found that there was moral turpitude in a similar scenario where an attorney obtained checks on behalf of his client, deposited them in his own account, and failed to inform the client about these checks, despite repeated requests.  Misappropriation of client funds, under Phillips, is a Category I crime that necessarily involves moral turpitude.

In the current case, Bailey, like the attorney in Phillips, received money in the normal course of business.  Rather than transfer the money to the appropriate place, Bailey, like the attorney in Phillips, misappropriated the money.  Consequently, by misappropriating client funds, Bailey committed a Category I crime of moral turpitude.


Bailey is subject to discipline under § 375.141.1(6).
Subdivision (8) – Fraud and Dishonest Practices in the Conduct of Business

Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  It necessarily includes dishonesty, which is a lack of 
integrity or a disposition to defraud or deceive.
  Bailey induced reliance from her clients under the guise that they were paying insurance premium payments.  By inducing such reliance and then misappropriating the funds that were intended for insurance premium payments, Bailey committed fraud, which necessarily includes dishonesty.  Bailey is subject to discipline under 
§ 375.141.1(8).
Subdivision (9) – License Revoked in Another State

This subdivision creates a cause for discipline of Bailey’s license if she had an insurance producer license, or its equivalent, revoked in another state.  Bailey’s nonresident agent insurance license was revoked in Kansas on July 7, 2008.  She is subject to discipline under 
§ 375.141.1(9).
Summary


There is cause for discipline of Bailey’s insurance producer license under § 375.141.1(2), (4), (6), (8), and (9).  We cancel the hearing.

SO ORDERED on July 14, 2010.


                                                                __________________________________

                                                                SREENIVASA   RAO   DANDAMUDI

                                                                Commissioner

�Section 621.045.  Statutory references are to RSMo Supp. 2009, unless otherwise noted.


�Johnson admitted the conduct by failing to respond to the Director’s request for admissions.


�Kennedy v. Missouri Real Estate Commission, 762 S.W.2d 454, 456-57 (Mo. App., E.D. 1988).


�Carr v. Holt, 134 S.W.3d 647, 649 (Mo. App., E.D. 2004) (citing James v. Paul, 49 S.W.3d 678, 682-83 (Mo. banc 2001)).


�Monia v. Melahn, 876 S.W.2d 709, 713 (Mo. App., E.D. 1994).


�In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).  


�213 S.W.3d 720, 725 (Mo. App., W.D. 2007) (quoting Twentieth Century-Fox Film Corp. v. Lardner, 216 F.2d 844, 852 (9th Cir. 1954)).


�767 S.W.2d 16, 18 (Mo. banc 1989).


�State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).


�MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 359 (11th ed. 2004).





PAGE  
2

