Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF THE DEPARTMENT
)

OF PUBLIC SAFETY,
)


)



)



Petitioner,
)




)


vs.

)

No.  04-1470 PO



)

MICHAEL S. BAILEY,
)




)



Respondent.
)

DECISION


The Director of the Department of Public Safety (“the Director”) has cause to discipline Michael S. Bailey for committing the crime of assault in the third degree three times.
Procedure


On November 3, 2004, the Director filed a complaint seeking to discipline Bailey’s peace officer license.  We served Bailey with our notice of complaint/notice of hearing by certified mail on November 23, 2004.  Bailey did not respond to the complaint.  We held our hearing on March 28, 2005.  Assistant Attorney General David F. Barrett represented the Director.  Neither Bailey nor an attorney representing him appeared.  Our reporter filed the transcript on June 10, 2005.
Findings of Fact

1.
Bailey holds a Class A peace officer license and did so during the events set forth in these findings.
2.
On June 22, 2003, Bailey knowingly caused physical contact with A.B., a minor child, knowing that A.B. would regard such contact as offensive or provocative.  
3.
Bailey was charged in the Circuit Court of Livingston County, Associate Division, with Class C misdemeanor assault in the third degree for the contact he had with A.B. on June 22, 2003. 
4.
Bailey pled guilty to the charge on October 7, 2004.  The court sentenced Bailey to 15 days in jail and assessed a fine of $300.  
5.
Between July 1 and July 3, 2003, Bailey knowingly caused physical contact with M.J., a minor child, knowing that M.J. would regard such contact as offensive or provocative.   
6.
Bailey was charged in the Circuit Court of Daviess County, Associate Division, with Class C misdemeanor assault in the third degree for the contact he had with M.J. between July 1 and 3, 2003.  The case was transferred to Livingston County.

7.
Bailey pled guilty to the charge on October 7, 2004.  The court sentenced Bailey to 15 days in jail and assessed a fine of $300.
8.
On July 5, 2003, Bailey knowingly caused physical contact with M.J., a minor child, knowing that M.J. would regard such contact as offensive or provocative.   
9.
Bailey was charged in the Circuit Court of Daviess County, Associate Division, with Class C misdemeanor assault in the third degree for the contact he had with M.J. on July 5, 2003.  The case was transferred to Livingston County.  
10.
Bailey pled guilty to the charge on October 7, 2004.  The court sentenced Bailey to 15 days in jail and assessed a fine of $300.

Conclusions of Law


We have jurisdiction to hear this complaint.  Section 621.045, RSMo 2000.
  The Director has the burden of proving that Bailey has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


The Director argues that there is cause for discipline under § 590.080, which states:


1.  The director shall have cause to discipline any peace officer licensee who:

*   *   *


(2) Has committed any criminal offense, whether or not a criminal charge has been filed[.] 


The Director alleges in paragraphs 6 to 12 of his complaint that on seven different occasions with four different victims, Bailey knowingly caused physical contact with the victim, knowing that the victim would regard such contact as offensive or provocative.  To prove that Bailey committed the assaults, the Director submitted court records containing complaints and docket sheets that record Bailey's October 7, 2004, guilty plea.  Petitioner’s Exhibits 3, 5 and 6 prove that Bailey committed the offenses alleged in paragraphs 9, 11, and 12, respectively:


9.  On or about June 22, 2003, Respondent committed the criminal offense of assault, § 565.070 RSMo., in that he knowingly caused physical contact with A.B., knowing that A.B. would regard such contact as offensive or provocative.


11.  On or about July 1-3, 2003, Respondent committed the criminal offense of assault, § 565.070 RSMo., in that he knowingly caused physical contact with M.J., knowing that M.J. would regard such contact as offensive or provocative.


12.  On or about July 5, 2003, Respondent committed the criminal offense of assault, § 565.070 RSMo., in that he knowingly 
caused physical contact with M.J., knowing that M.J. would regard such contact as offensive or provocative, as charged in Daviess County Circuit Court, Associate Division, Case No. 403-1860M.

Section 565.070, RSMo 2000, provides:


1.  A person commits the crime of assault in the third degree if:
*   *   *


(5) The person knowingly causes physical contact with another person knowing the other person will regard the contact as offensive or provocative[.]
Petitioner’s Exhibit 3 contains the amended complaint charging Bailey with assault as alleged in paragraph 9 of the Director’s complaint.  It also contains a docket sheet for that case number, on which is recorded the October 7, 2004, guilty plea and sentencing.  Petitioner's Exhibits 5 and 6 contain the complaint charging Bailey with assault as alleged in paragraphs 11 and 12, respectively.  They also contain the docket sheets for each case showing the October 7, 2004, guilty plea and sentencing.  The clerk’s certification in each case shows the identity between the Daviess County and Livingston County docket numbers.  The guilty pleas are Bailey’s admissions that he committed the crimes, and we can consider them as evidence of such.  Nichols v. Blake, 418 S.W.2d 188, 190 (Mo. 1967).  There is no evidence to the contrary.  Therefore, we find that Bailey committed the conduct alleged in paragraphs 9, 11, and 12.  That conduct constituted three crimes of assault in the third degree.  The Director has cause to discipline Bailey under § 590.080.1(2).  
The certified court records in Petitioner’s Exhibit 4, the only evidence remaining, fail to prove the four other assaults alleged in paragraphs 6, 7, 8, and 10.  The criminal complaint in Petitioner’s Exhibit 4 alleges an assault on July 5, 2003, against A.B.  This does not correspond 
to any of the assaults alleged in the Director’s complaint.  Paragraph 12 of the Director’s complaint contains the only assault alleged to have occurred on July 5, but that was against M.J. and was proven by the guilty plea shown in Petitioner’s Exhibit 6.  The Director’s complaint does contain allegations that Bailey assaulted a victim identified as A.B. in paragraphs 9 and 10.  However, the assault in paragraph 9 was charged in the amended criminal complaint in Petitioner’s Exhibit 3 and proven by the guilty plea in that exhibit.  The assault in paragraph 10 is alleged to have occurred on July 10, 2003, not on July 5.  
The evidence fails to establish that Bailey committed the criminal assaults alleged in paragraphs 6, 7, 8, and 10 of the Director’s complaint.

Summary

Out of the seven assaults that the Director alleged Bailey committed, the Director has proven three, the assaults in the third degree alleged in paragraphs 9, 11, and 12.  This is sufficient to establish cause to discipline Bailey’s license under § 590.080.1(2).

SO ORDERED on July 5, 2005.



________________________________



JOHN J. KOPP 


Commissioner

	�Statutory references, unless otherwise noted, are to the 2004 Supplement to the Revised Statutes of Missouri.
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