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ERIC BACON,
)



)



Petitioner,
)




)


vs.

)

No. 11-1548 DI



)

DIRECTOR OF DEPARTMENT
)

OF INSURANCE, FINANCIAL
)

INSTITUTIONS AND PROFESSIONAL
)

REGISTRATION,

)




)



Respondent.
)

DECISION


 The Director of the Department of Insurance, Financial Institutions and Professional Registration (“Director”) may refuse to license Eric Bacon as a bail bond agent because he pled guilty to a crime involving moral turpitude.
Procedure


Bacon filed a complaint on July 28, 2011, challenging the Director’s denial of his application for a license as a bail bond agent.  The Director filed an answer and a motion for summary decision (“the motion”) on August 24, 2011, with supporting exhibits.  Bacon filed a response to the motion on October 5, 2011.  The following facts are undisputed.
Findings of Fact
1. On November 21, 2002, upon stipulated evidence and facts, the Circuit Court of   St. Charles County found that Bacon possessed compact discs (“CDs”) at his residence that 
depict a minor under the age of eighteen years old as a participant or observer of sexual conduct, and that Bacon knew of the CDs’ “content and character.”  The court found him guilty of possession of child pornography, a Class A misdemeanor, under § 573.037.1
 
2. Bacon received a suspended imposition of sentence and was placed on probation for two years.

3. On July 29, 2004, Bacon pled guilty in the Circuit Court of St. Louis County to the same offense – possession of child pornography, a Class A misdemeanor – in connection with the same events because Bacon had transported the CDs from St. Charles County to St. Louis County.  He again received a suspended imposition of sentence and two years’ probation to run concurrent with his sentence in the St. Charles County case.
4. The Director received Bacon’s Uniform Application for Bail Bond or Surety Recovery License (“application”) on December 6, 2011.  

5. The Director issued an order refusing to issue a bail bond agent license to Bacon on June 29, 2011.

Conclusions of Law

We have jurisdiction to hear Bacon’s complaint.
  The applicant has the burden to demonstrate his or her entitlement to a license.
  When an applicant for a license files a complaint, the agency’s answer provides notice of the grounds for denial of the application.
  Under § 374.051.1, we are limited to determining whether the applicant may be denied licensure.  If we find grounds to deny, our review is complete and the Director has exclusive discretionary authority to refuse a license.
  
I.  Statutory Grounds for Denial of Licensure

Section 374.715.1 provides:

Applications for examination and licensure as a bail bond agent or general bail bond agent shall be in writing and on forms prescribed and furnished by the department, and shall contain such information as the department requires.  Each application shall be accompanied by proof satisfactory to the department that the applicant  . . . meets the qualifications for surety on bail bonds as provided by supreme court rule.  Each application shall be accompanied by the examination and application fee set by the department.  Individuals currently employed as bail bond agents and general bail bond agents shall not be required to meet the education requirements needed for licensure pursuant to this section. 

(Emphasis added.)  Missouri Supreme Court Rule 33.17 states in part:

A person shall not be accepted as a surety on any bail bond unless the person:

*  *  *

(c) Has not, within the past 15 years, been found guilty of or pleaded guilty or nolo contendere to:

*  *  *

(2) Any other crime of this state, any other state, or the United States involving moral turpitude, whether or not a sentence was imposed[.]

In addition, under § 374.750,
 the Director:

may refuse to issue or renew any license required pursuant to sections 374.700 to 374.775 for any one or any combination of causes stated in section 374.755.
The following are causes for discipline under § 374.755.1:
(2) Final adjudication or a plea of guilty or nolo contendere within the past fifteen years in a criminal prosecution under any state or federal law for a felony or a crime involving moral turpitude 
whether or not a sentence is imposed, prior to issuance of license date;
*   *   *

(6) Violation of any provision of or any obligation imposed by the laws of this state, department of insurance, financial institutions and professional registration rules and regulations, or aiding or abetting other persons to violate such laws, orders, rules or regulations, or subpoenas[.]
Therefore, a crucial issue in this case is whether Bacon committed a crime involving moral turpitude.

Crime Involving Moral Turpitude


“Moral turpitude means acts which are contrary to justice, honesty, modesty or good morals, or involving baseness, vileness or depravity.”
  Bacon concedes that a number of our previous decisions
 have found that possession of child pornography is a crime of moral turpitude, but distinguishes those cases from his because the crimes at issue in those cases were felonies.  Bacon pled guilty to a misdemeanor.  Therefore, he argues, there is no precedent for a misdemeanor conviction of possession of child pornography to be considered a crime of moral turpitude, so the Director’s denial is “conclusory.”



At the time of Bacon’s offense, § 573.037.1 provided:

A person commits the crime of possession of child pornography if, knowing of its content and character, such person possesses any obscene material that has a child as one of its participants or portrays what appears to be a child as an observer or participant of sexual conduct.

The crime was a Class A misdemeanor.


In considering whether a crime involves moral turpitude, we are guided by Brehe v. Missouri Dep’t of Elementary and Secondary Education,
 a case that involved discipline of a teacher’s certificate under § 168.071 for committing a crime involving moral turpitude.  In Brehe, the court referred to three classifications of crimes:

(1) crimes that necessarily involve moral turpitude, such as frauds (Category 1 crimes);

(2) crimes “so obviously petty that conviction carries no suggestion of moral turpitude,” such as illegal parking (Category 2 crimes); and

(3) crimes that “may be saturated with moral turpitude,” yet do not involve it necessarily, such as willful failure to pay income tax or refusal to answer questions before a congressional committee (Category 3 crimes).

The court stated that Category 3 crimes require consideration of “the related factual circumstances” of the offense to determine whether moral turpitude is involved.
  But if a Category 1 crime is involved, it is not necessary to review the specific factual circumstances of the crime.

A guilty plea resulting in a suspended imposition of sentence does not collaterally estop the issue of whether Bacon committed a criminal offense.
 A guilty plea is evidence of the conduct charged.  The plea constitutes a declaration against interest, which the defendant may explain away.
  


Bacon submitted a statement to the Director stating that in 2002 he “foolishly” downloaded music from the internet at his place of employment through a file sharing program.  

As I downloaded “free” music in unknown and unnamed file descriptions as “bulk” downloads I then copied the files directly to cd’s and burned them.  I took the CD’s home without ever looking at the files.  One day a knock on my office door revealed that 1 of the many files I had downloaded allegedly contained images of child porn.[
]

He further stated that he accepted a plea agreement in order to maintain custody of his children.  We view this as Bacon’s attempt to “explain away” his guilty plea.


The evidence supports Bacon’s position that he did not intend to obtain child pornography when he downloaded files from the internet.  But for the reasons discussed in Dep’t of Health and Senior Services v. Inman,
 we conclude that possession of child pornography is a category 1 crime, whether it is a felony or a misdemeanor, and it is a crime involving moral turpitude.  Therefore, the factual circumstances surrounding the crime are irrelevant.  The Director may refuse to issue Bacon a license under § 374.755.1(2).
Violation of any Obligation Imposed by Law

The Director argues that the criminal act underlying Bacon’s guilty pleas is cause for discipline under § 374.755.1(6).  Bacon committed a crime under § 573.037.1.  Therefore, the Director may refuse to issue Bacon a license under § 374.755.1(6).
Qualifications Provided by Supreme Court Rule

Because we have concluded that Bacon was convicted of a crime involving moral turpitude, he does not meet the qualifications for surety on bail bonds as provided by supreme court rule.  In addition to the discretionary grounds discussed above, his application is subject to denial pursuant to § 374.715.1.
Summary

The Director may refuse to license Bacon as a bail bond agent under §§ 374.750
 and 374.755.1(2) and (6).  We cancel the hearing.

SO ORDERED on November 4, 2011.



________________________________



KAREN A. WINN


Commissioner
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