Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF REVENUE,
)



)



Petitioner,
)




)


vs.

)

No. 05-0071 RL



)

B & C AUTO SALES,
)




)



Respondent.
)

DECISION 


We find no cause to discipline B & C Auto Sales (“B & C”) for obtaining or attempting to obtain money by fraud, deception, or misrepresentation.  


Procedure


The Director of Revenue (“the Director”) filed a complaint on January 18, 2005, seeking this Commission’s determination that there is cause to discipline B & C’s motor vehicle dealer license.  B & C filed an answer on February 22, 2005.  

This Commission convened a hearing on the complaint on May 11, 2005.  No one appeared on behalf of B & C.  Senior Counsel Mikeal R. Louraine represented the Director.  At B & C’s request, we reopened the record and reconvened the hearing on July 29, 2005.  Brian Palmer, part owner of B & C, appeared on behalf of B & C.  The Director filed a first amended complaint on July 29, 2005.  The Director did not file a motion for leave to file the first amended 
complaint, as required by our Regulation 1 CSR 15-3.350(4).  However, because the first amended complaint clarifies the Director’s allegations and is based on the same incident, we grant leave to file the first amended complaint.  Our reporter filed the transcript on August 1, 2005.  
Findings of Fact

B & C’s Business


1.  B & C is licensed by the Director as a motor vehicle dealer.  B & C has been in business for approximately 19 years. 
The Vehicle

2.  Good Used Cars, in Lebanon, Missouri, purchased a 1994 Honda Accord (“the vehicle”) on September 10, 2001.  Good Used Cars received an assignment of a Tennessee title.  The Tennessee title had been issued on May 31, 2000, with an odometer reading of 124,510 printed on the front of the title.
  

3.  Good Used Cars executed an application for Missouri title and license, stating that the mileage was 104,025.  Good Used Cars executed the Director’s Motor Vehicle Bureau Form 768, General Affidavit, stating:  “Odometer broke and was replaced with a used one.”  

4. On September 10, 2001, the Director issued a Missouri certificate of title for the vehicle to Good Used Cars.  The mileage stated on the certificate of title was 104,025.  The following was typed in under “Mileage Statement”:
Warning - odometer discrepancy.  This is not the true and accurate mileage of this motor vehicle.  Consult the documents on file with the Missouri Department of Revenue for an explanation of the inaccuracy.  


5.  B & C purchased the vehicle from Good Used Cars on September 28, 2001.  The odometer reading was left blank on the assignment of title.  

6.  Vicki Morrow and Leann Morrow (now Leann Myers) purchased the vehicle from B & C for $7,000 on January 28, 2002, and B & C assigned the Missouri title to them.  

7.  Vicki and Leann Morrow executed an application for Missouri title and license to the vehicle.  104,815 is written as the mileage on the application and as the odometer reading on the assignment of title from B & C to Vicki and Leann Morrow.  This handwriting of the mileage is identical on the application and the assignment of title, and it does not match other handwriting of numbers on either the application or the assignment of title.  
Conclusions of Law


This Commission has jurisdiction over the Director’s complaint.  Section 301.562.2, RSMo Supp. 2004.  The Director has the burden of proof.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The burden of proof in this case is a preponderance of the credible evidence – whether it is more probable than not that a specific event occurred.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  

The Director asserts that there is cause to discipline B & C’s license for:  
[o]btaining or attempting to obtain any money, commission, fee, barter, exchange or other compensation by fraud, deception or misrepresentation[.]

Section 301.562.2(5), RSMo 2000.
  Fraud is an intentional perversion of truth to induce another person to act in reliance upon it.  Hernandez v. State Bd. of Registration for Healing Arts, 936 S.W.2d 894, 899 n.2 (Mo. App., W.D. 1997).  Deception is the act of causing someone to accept as true what is not true.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 298 (10th ed. 1993). 
Misrepresentation is a falsehood or untruth made with the intent of deceit rather than inadvertent mistake.  Hernandez, 936 S.W.2d at 899 n.3.

The Director’s first amended complaint asserts:  
Respondent obtained money by deception and misrepresentation.  On January 28, 2002, the Respondent sold a motor vehicle to LeAnne Myers.  Respondent informed the purchaser that the odometer reading on the vehicle was accurate, knowing that the reading was, in fact, inaccurate.

The Director’s evidence does not match the first amended complaint.  Even the testimony of the Director’s investigator shows that B & C disclosed to Leann and Vicki Morrow
 that the odometer reading was inaccurate.  Further, the title that B & C assigned to Leann and Vicki Morrow stated that the odometer reading on the title was not accurate.  The investigator testified that a complainant (whom the Director’s evidence does not identify) filed a complaint with the Director asserting that B & C’s salesman had disclosed an odometer discrepancy, but had misrepresented that the discrepancy was only approximately 200 miles.  Leann and Vicki Morrow did not testify.  

Palmer testified that he did not fill in the mileage on the assignment of title and the application for Missouri title and license.  This is consistent with those documents, where the number for the mileage is in the same handwriting on each of these documents but does not match other numerical handwriting on those documents.  Palmer also testified that he did not complete the certification of odometer mileage on the “Used Car Order” for Leann and Vicki Morrow’s purchase of the vehicle because there was an odometer discrepancy.  We find Palmer’s testimony credible.  The mileage is blank on the copy of the Used Car Order that Palmer provided.  (Resp. Ex. A.)  The mileage is written in on the copy of the Used Car Order 
that the Director introduced into evidence (Pet’r Ex. 2), but the handwriting of that number does not match the handwriting of the numbers on the rest of the Used Car Order.  Neither the Director’s copy nor B & C’s copy has a signature of anyone representing the dealer.  

Fraud is a serious accusation.  The Director has not presented sufficient evidence in this case to establish fraud, deception, or misrepresentation.  The title that B & C assigned to Leann and Vicki Morrow stated that the odometer reading on the title was not accurate.  Palmer presented plausible explanations that are consistent with the documents.  B & C did not represent to Leann and Vicki Morrow that the odometer reading on the vehicle was accurate.  Even if we were to go beyond the first amended complaint and consider the allegation that B & C understated the extent of the odometer discrepancy, we find the evidence insufficient to establish that B & C misrepresented the extent of the odometer discrepancy to Leann and Vicki Morrow.   


Summary


We find no cause to discipline B & C for obtaining or attempting to obtain money by fraud, deception, or misrepresentation.  

SO ORDERED on August 26, 2005.



________________________________



KAREN A. WINN



Commissioner

	�It appears that the odometer reading at the time of the assignment to Good Used Cars was 162,580, although the assignment on the back of the Tennessee title is difficult to read.   


	�Though this statute was amended effective August 28, 2004, this paragraph, as a cause for discipline, was not amended.  


	�We refer to Leann as Leann Morrow because that was her name at the time of the sale and is the name that appears on the documentation.  
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