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DECISION


We deny Emmanuel Azzun’s application for licensure as a nursing home administrator because he failed to meet his burden of proving that he is qualified for licensure.  He lacks the qualifications to take a necessary examination, and his nursing home administrator license was disciplined by another state.
Procedure


The procedural history of Azzun’s attempts to be licensed as a Missouri nursing home administrator is long and includes Case Numbers 07-1519 NH and 08-2040 NH.  On July 23, 2009, Azzun filed a complaint with this Commission appealing the State Board of Nursing Home Administrators’ (”the Board”) most recent decision to deny him licensure as a nursing home administrator.
  On August 31, 2009, the Board filed its answer to Azzun’s complaint.  On 
September 3 and 18, 2009, we convened a hearing.  Assistant Attorney General Doug Newman represented the Board.
  Azzun represented himself.  The matter became ready for our decision on January 21, 2010, the date the last brief was filed.

Findings of Fact

1. Azzun has never been licensed as a nursing home administrator in the state of Missouri.  On April 16, 2002, the Board received Azzun’s application for licensure.
2. The Board found Azzun qualified to take the state and National Association of Board of Examiners of Long Term Care Administrators (“NAB”) examinations for licensure.
3. The NAB is a national standardized test that all Missouri applicants must pass.
NAB Exam and Internship
4. On September 23, 2002, Azzun took the NAB exam for the first time and failed.
5. On January 10, 2003, Azzun took the NAB exam for the second time and failed.
6. On March 30, 2004, Azzun took the NAB exam for the third time and failed.
7. By letter dated April 5, 2004, the Board notified Azzun that to retake the NAB in Missouri, he must complete a 500-clock hour internship that is approved by the Board.
8. Azzun has not completed a Missouri authorized and approved internship.
9. On December 28, 2004, Azzun took the NAB exam in the state of Oklahoma and passed it.
Disciplinary Action
10. Azzun held a license as a nursing home administrator in the state of Oklahoma.  As of January 1, 2008, Azzun was not licensed in Oklahoma because he allowed his Oklahoma license to lapse.  This act was in response to the following consent order.

11. In January 2008, the Oklahoma State Board of Examiners for Long-Term Care Administrators (“the Oklahoma Board”) and Azzun entered into a consent order that resulted in Azzun being reprimanded, fined a total of $2,000, and made to surrender his license and be ineligible for reinstatement for a minimum of four years.  Azzun signed the document on      January 1, 2008.  The Oklahoma Board’s attorney signed the document on January 23, 2008.
12. The consent order was based on conduct that included:  failing to assist residents in safekeeping personal property; failing to report and investigate the theft of property belonging to residents; failing to report allegations of abuse; failing to provide adequate nursing staff; failing to maintain a clean environment; failing to provide pain medications to residents; and failing to ensure that the minimum number of fire and emergency drills were conducted.
13. In the consent order, Azzun admitted to the allegations “without any admission of violation[.]”

Answer on Application

14. On April 20, 2009, the Board received Azzun’s application for licensure as a nursing home administrator in Missouri.
15. Azzun, in answering a question in his application that inquired whether he had any professional licenses that had been disciplined in another state, responded “No” and “Yes.”  In the comment section he wrote “Owner died.  But there was a settlement without guilt.”

16. By letter dated July 10, 2009, the Board denied Azzun’s application.
Conclusions of Law 


We have jurisdiction to hear Azzun’s complaint.
  The applicant has the burden to show that he or she is entitled to licensure.
  

I.  Motion to Remove Decision

On February 25, 2010, Azzun filed a motion to remove his prior case decision from the AHC Web site.  We consider it a motion in this case, and we deny the request.  Our records are open to the public under § 610.011, RSMo 2000.  Our decisions are available to the public in paper and electronic formats.  A document that is “closed” would not be posted.  But absent a legal reason, as set forth in § 610.021, to close a document, we cannot do so.  Therefore, we do not remove the open records in our files or on our Web site.
II.  Motion to Dismiss Based on Collateral Estoppel/Notice

On August 25, 2009, the Board filed a motion to dismiss the complaint based on collateral estoppel.  By order dated August 28, 2009, we denied the motion because it was filed less than 45 days before the hearing date.
  At the hearing, the Board renewed its motion to dismiss and made arguments that this case should be barred by collateral estoppel based on the prior case.  We denied the motion and stated that we would explain further in the decision.

Collateral estoppel prevents a party from relitigating issues of ultimate facts, but only those “necessarily and unambiguously decided.”
  The doctrine applies if:  (1) the issue decided in the earlier action is identical to the issue presented in the present action; (2) the earlier action was decided on the merits; (3) the party to be precluded was a party, or is in privity with a party, to the earlier action; and (4) the party to be precluded had a full and fair opportunity to litigate the issue.


We agree that the provisions of (2), (3) and (4) are met.  But it is difficult to state with certainty that the issues decided in the prior case are identical to the issues in the present case.  
Azzun presents many arguments as to why he is entitled to license, some of them overlapping between the differing requirements for an initial license and licensure by reciprocity.


We find that justice would be better served by addressing Azzun’s arguments in a decision on the merits.


The Board also asks us to dismiss the case because the complaint does not provide basic notice.  The Board was aware that Azzun was claiming that he was qualified to be licensed.  The Board knew why it denied his application.  There was sufficient notice.


We deny the motion to dismiss.
III.  Objection Taken With the Case


Azzun offered Exhibits J-1, K-1, and L-1.  These exhibits appear to be taken from the internet and purport to show changes in § 344.030.  The Board objected based on lack of proper foundation, irrelevance and materiality.  We took the objection with the case.  We sustain the objection.  As discussed below, we note the changes in that section from the Missouri Revised Statutes of Missouri for the relevant time frames.
IV.  Board Bias


Azzun argues that the Board, and particularly one Board employee, was biased against him.  He argues that the Board’s former executive director, Diana Love, told him that he should dismiss his case in Case No. 08-2040 NH and file another application with the Board.  Azzun alleges that Love told him verbally to proceed with his internship hours in another state, that she kept information out of his file, and that she retired in order to avoid this case.  He argues that the law was changed to preclude his licensure.

Even if proven, any potential bias that the Board or its employees may have is irrelevant to this proceeding.
  In applicant cases like this one, we do not “review” the decision of the Board.  Rather, we independently exercise the same authority that has been exercised by the Board
 and decide the case de novo.
  The appeal vests in this Commission the same degree of discretion as the Board, and we need not exercise it in the same way.
  In other words, we are not bound by what the Board did, and it is not relevant why the Board acted.  The parties start over again by presenting evidence to this Commission as to whether the applicant is entitled to licensure.
V.  Cause for Denial

As noted above, we decide the issue that was before the Board,
 which is the application.  We exercise the same authority that has been granted to the Board.
  When an applicant for licensure files a complaint, the agency’s answer provides notice of the grounds for denial of the application.

A.  Reciprocity

Azzun argues that he was licensed as a nursing home administrator and worked in that capacity in Oklahoma for one year.  Section 344.030 sets forth the statutory qualifications for reciprocity:
3.  The board may issue a license through reciprocity to any person who is regularly licensed as a nursing home administrator in any other state, territory, or the District of Columbia, if the regulations for securing such license are equivalent to those required in the 
state of Missouri.  However, no license by reciprocity shall be issued until the applicant passes a special examination approved by the board, which will examine the applicant’s knowledge of specific provisions of Missouri statutes and regulations pertaining to nursing homes.  The applicant shall furnish satisfactory evidence that such applicant is of good moral character and has acted in the capacity of a nursing home administrator in such state, territory, or the District of Columbia at least one year after the securing of the license.  The board, in its discretion, may enter into written reciprocal agreements pursuant to this section with other states which have equivalent laws and regulations.


Azzun made this argument in the prior case, and we determined that he failed to prove that he acted as a nursing home administrator for the required year.  At this time, regardless of how long he worked in Oklahoma, he is no longer licensed in that state.  If he is still licensed in Kansas, he failed to prove that he acted in the capacity of a nursing home administrator in Kansas for at least one year.  Azzun failed to prove that the requirements of either state are equivalent to Missouri’s requirements.


Azzun failed to prove that he is entitled to licensure by reciprocity.
B.  Initial License – Section 344.030
1.  Version of the Statute

The Board argues that Azzun failed to meet the requirements for licensure under 
§ 344.030:

1.  An applicant for an initial license shall file a completed application with the board on a form provided by the board, accompanied by an application fee as provided by rule payable to the department of health and senior services.  Information provided in the application attested by signature to be true and correct to the best of the applicant’s knowledge and belief.
2.  No initial license shall be issued to a person as a nursing home administrator unless:
*   *   *
(2) The applicant provides the board satisfactory proof that the applicant has had a minimum of three years’ experience in health care administration or two years of postsecondary education in health care administration or has satisfactorily completed a course of instruction and training prescribed by the board, which includes instruction in the needs properly to be served by nursing homes, the protection of the interests of residents therein, and the elements of good nursing home administration, or has presented evidence satisfactory to the board of sufficient education, training, or experience in the foregoing fields to administer, supervise and manage a nursing home; and
(3) The applicant passes the examinations administered by the board.  If an applicant fails to make a passing grade on either of the examinations such applicant may make application for reexamination on a form furnished by the board and may be retested.  If an applicant fails either of the examinations a third time, the applicant shall be required to complete a course of instruction prescribed and approved by the board.  After completion of the board-prescribed course of instruction, the applicant may reapply for examination. With regard to the national examination required for licensure, no examination scores from other states shall be recognized by the board after the applicant has failed his or her third attempt at the national examination.  There shall be a separate, nonrefundable fee for each examination.  The board shall set the amount of the fee for examination by rules and regulations promulgated pursuant to section 536.021, RSMo.  The fee shall be set at a level to produce revenue which shall not substantially exceed the cost and expense of administering the examination.

Azzun argues that § 344.030 was amended in 2007.
  He is correct.  Comparing the two versions, the only significant difference is in § 344.030.2(3).  In RSMo 2000, the statute read:

(3) The applicant passes the written examination administered by the board.  If an applicant fails to make a passing grade on the examination such applicant may make application for reexamination on a form furnished by the board and may be retested at the next regularly scheduled examination.  If an applicant fails the examination a third time, the applicant shall be required to complete a course of instruction prescribed and approved by the board before the applicant may reapply for examination.  There shall be a separate, nonrefundable fee for each 
examination.  The board shall set the amount of the fee for examination by rules and regulations promulgated pursuant to section 536.021, RSMo.  The fee shall be set at a level to produce revenue which shall not substantially exceed the cost and expense of administering the examination.


The current version of the statute adds the sentence:  “With regard to the national examination required for licensure, no examination scores from other states shall be recognized by the board after the applicant has failed his or her third attempt at the national examination.”

Azzun argues that he met all the requirements for licensure since January 6, 2005.  He references an NAB examination that he took on December 24, 2004, and that he passed.  The Board notes that this was after Azzun had failed the examination three times.  Azzun argues that the language that no examination scores from other states shall be recognized after the applicant has failed three times is new language that was not in effect in 2004.  He argues that this is an ex post facto law in violation of Mo. Const. art I, sec. 13:
That no ex post facto law, nor law impairing the obligation of contracts, or retrospective in its operation, or making any irrevocable grant of special privileges or immunities, can be enacted.


An ex post facto law is one “which proscribes an act criminal not so proscribed when committed or one which enlarges the penalty after the violation.”
  Section 344.030 is not an ex post facto law because the term as used in the State and Federal Constitutions applies only to criminal laws.
  


This is also not a law that is retrospective in its operation.  Even without the language that was added, § 344.030.2(3) required and requires Azzun to complete an internship that had been approved by the Board.  Azzun was not qualified for licensure in 2004 because he had already 
failed the test three times.  He had not completed the internship that would have allowed him to reapply to take the examination.  Even if he had taken and passed the NAB exam in Missouri in December 2004, it would not have counted because the statute required the internship and application in order to take the exam for the fourth time.


The only thing that changes with the new language is that had he completed the internship and reapplied to take the examination in 2004, the Oklahoma examination might have served to qualify him for licensure.  Under the current version of the statute, it would not.

Azzun’s argument that he was qualified for licensure in Missouri in 2004 fails.  We analyze his qualifications under the current law to see if he proves that he is entitled to licensure.

2.  Internship


Regulation 19 CSR 73-2.031 states:

(1) Applicants who do not otherwise qualify for examination shall complete one of the following courses of instruction and training. The formal instruction shall be coursework qualifying for academic credit, completed with a grade of not less than “C.”  A portion of the formal instruction may be from an intensive and comprehensive seminar of at least forty (40) clock hours specific to nursing home administration which has been approved by the board.  An applicant who has completed—
*   *   *

(E) A masters or beyond, must complete five hundred (500) clock hours of internship.
Azzun claims that the course of instruction is to prepare to take the exam again and that if he passed the NAB exam in Oklahoma, there was no reason he needed to take the course of training.  But the Board argues that the course of instruction is to ensure that the applicant has sufficient knowledge and skill to work as a nursing home administrator in the state of Missouri without risking the public’s safety.  In Azzun’s case, the required course of instruction was an 
internship under a board-approved nursing home administrator (preceptor) in Missouri.  The nature of the board-prescribed instruction was training in the field, not mere test preparation.
Azzun’s argument that the internship may take place in another state is also refuted by the language that the internship must be approved by the Board and be in Missouri.  The preceptor must be approved by the Board.  There was no proof of such approval in this case.
Because Azzun failed to complete the course of instruction prescribed by the Board after he failed the NAB exam three times, he is not qualified to take the examination necessary for licensure.  His application for licensure must be denied.
C.  Discretionary Causes For Denial

The appeal vests in this Commission the same degree of discretion as the Board, and we need not exercise it in the same way.
  The Board argues that there is cause to deny Azzun a license under § 344.050:
1.  The board may refuse to issue or renew any . . . license required pursuant to this chapter for one or any combination of causes state in subsection 2 of this section. . . .
2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any . . . license . . . for any one or any combination of the following causes:
*   *   *

(3) Use of fraud, deception, misrepresentation or bribery in securing any certificate of registration or authority, permit or license issued pursuant to this chapter or in obtaining permission to take any examination give or required pursuant to this chapter;

*   *   *

(9) Disciplinary action against the holder of a license or other right to practice any profession regulated by this chapter granted by 
another state, territory, federal agency or country upon grounds for which revocation or suspension is authorized in this state[.]

1.  Fraud, Deception or Misrepresentation – Subdivision (3)


Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  Deception means an act designed to cheat someone by inducing their reliance on misrepresentation.
  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.
  Each of these requires the intent to trick someone.

The Board argues that there is cause for denial because Azzun, in answering a question on his application that asked whether he had any professional licenses that had been disciplined in another state, responded “No” and “Yes.”  But Azzun also attempted an explanation when he wrote the words:  “Owner died.  But there was a settlement without guilt.”  Throughout the hearing, Azzun referred to the disciplinary act using those terms.  We do not believe that Azzun intentionally misrepresented his disciplinary history.  There was no fraud or deception.

There is no cause for denial under § 344.050.1 and .2(3).

2.  Disciplinary Action – Subdivision (9)


The Board argues that there is cause for denial because Azzun entered into a consent order with the Oklahoma Board that resulted in discipline of Azzun’s Oklahoma license as a nursing home administrator.  “The term ‘disciplinary action’ . . . contemplates any censure, reprimand, suspension, denial, revocation, restriction or other limitation placed upon the license of a person[.]”


Azzun argues that he believed that he signed a “settlement without guilt.”
  He argues that he had no license at the time because he allowed it to lapse.  But it was the consent order, which he signed on January 1, 2008, that mandated the surrender of his license.  The consent order also imposed other discipline such as a reprimand, a fine, and the condition that he was ineligible for reinstatement for a minimum of four years.  The consent order clearly imposed discipline on Azzun’s Oklahoma nursing home administrator license.

The consent order was based on conduct that included:  failing to assist residents in safekeeping personal property; failing to report and investigate the theft of property belonging to residents; failing to report allegations of abuse; failing to provide adequate nursing staff; failing to maintain a clean environment; failing to provide pain medications to residents; and failing to ensure that the minimum number of fire and emergency drills were conducted.  This would be cause for discipline under § 344.050.2(5).


There is cause for denial under § 344.050.1 and .2(9).
Summary


There is no cause for denial under § 344.050.1 and .2(3).  There is cause for denial under § 344.050.1 and .2(9).

We deny Azzun’s application for licensure.


SO ORDERED on April 29, 2010.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner

�References to the “prior case” are to Azzun v. State Board of Nursing Home Administrators, No. 07-1519 NH (AHC May 16, 2008).


�Assistant Attorney General J. Scott Stacey also represented the Board on September 18, 2009.


�Azzun continued to file documents after this date that we will consider in our ruling.


�Ex. 2 at 5-7.


�Ex. 8.


�Section 621.045.  Statutory references, unless otherwise noted, are to RSMo Supp. 2009.  


�Section 621.120 RSMo 2000.  


�Regulation 1 CSR 15-3.436(2)(B).


�King Gen. Contractors v. Reorganized Church of Jesus Christ of Latter Day Saints, 821 S.W.2d 495, 501 (Mo. banc 1991).  


�Missouri Bd. of Pharmacy v. Tadrus, 926 S.W.2d 132, 136 (Mo. App., W.D. 1996).


�See Roorda v. City of Arnold, 142 S.W.3d 786, 797 (Mo. App., W.D. 2004) (subjective motive of person firing police officer was irrelevant to the issue of whether he was subject to termination by police board).


�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).


�State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).


�Id.


�Department of Soc. Servs. v. Mellas, 220 S.W.3d 778 (Mo. App., W.D. 2007)


�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).  


�Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).


�Significant difference from RSMo 2000 version in bold.


�2007 HB 780.


�State v. Jackson, 896 S.W.2d 77, 83 (Mo. App., W.D. 1995).


�White v. Tariq, 299 S.W.3d 1, 4 (Mo. App., E.D. 2009).


�Finch, 514 S.W.2d at 614.


�State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  


�State ex rel. Nixon v. Telco Directory Publishing, 863 S.W.2d 596, 600 (Mo. banc 1993).  


�MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 794 (11th ed. 2004).


�Bhuket v. State ex rel. Missouri Bd. of Regis’n for the Healing Arts, 787 S.W.2d 882, 885 (Mo. App., W.D. 1990) (interpreting “disciplinary action” in § 334.100.2(8), RSMo Supp. 1984).


�Tr. at 70.
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