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DECISION


We deny Emmanuel Azzun’s application for licensure as a nursing home administrator because he failed to meet his burden of proving that he is qualified for licensure by examination or by reciprocity.
Procedure


On September 10, 2007, Azzun filed a complaint with this Commission appealing the State Board of Nursing Home Administrators’ (“the Board”) decision to deny him licensure as a nursing home administrator.  On October 17, 2007, the Board filed its answer.  On January 8, 2008, we convened a hearing on the complaint.  Assistant Attorneys General Neel Mookerjee and William Roberts represented the Board.  Azzun represented himself.  The matter became ready for our decision on April 17, 2008, the date the last brief was due.

Findings of Fact

I. First Application
1. On April 16, 2002, the Board received Azzun’s application for licensure.
2. The Board found Azzun qualified to take the state and National Association of Board of Examiners of Long Term Care Administrators (“NAB”) examinations for licensure.
3. Azzun took the state licensure exam and passed.
4. On September 23, 2002, Azzun took the NAB exam for the first time and failed.
5. On January 10, 2003, Azzun took the NAB exam for the second time and failed.
Second Application

6. On September 10, 2003, Azzun submitted a new application for licensure.  He was required to submit the new application because he failed to complete both examinations within one year.
7. At that time, the Board notified Azzun that he was eligible to take the NAB exam one more time and that he must retake take the state exam.
8. On January 20, 2004, Azzun took the state licensure exam and failed.
9. On February 3, 2004, Azzun took the state licensure exam for a second time and passed.
10. On March 30, 2004, Azzun took the NAB exam for the third time and failed.
11. By letter dated April 5, 2004, the Board notified Azzun that to retake the NAB in Missouri, he must complete a 500-clock hour internship.  The letter states:
Pursuant to section 344.030.2(3), RSMo you must now complete a course of instruction and training approved by the board because you have not successfully passed the NAB exam within three (3) attempts.  Prior to retesting you must complete 500 clock hours of internship . . . .  These hours must be completed in a skilled or intermediate care facility under the supervision of a licensed nursing home administrator who is approved and designated as a 
preceptor by this Board. . . .  If you need assistance in locating registered preceptors in your area, you may contact this office for a listing of those in counties most convenient for you.  You are responsible for identifying a preceptor and for contacting this office PRIOR to beginning an internship experience.[
]
12. Azzun contacted the Board stating that he had problems with the NAB examination, and asked to be allowed to retest.  Diana Love, the Board’s executive secretary, informed Azzun that he needed to contact the Sylvan Center and Professional Examination Service (“the PES”).  This organization would view a video of the examination and determine whether the irregularity met the criteria for a retest.
13. Azzun appealed the test scores to the Board.  The Board heard Azzun’s appeal.  Based upon the recommendation made by the PES, the Board denied Azzun’s appeal and did not grant a retest.
14. By letter dated September 22, 2004, the Board informed Azzun of its decision to deny his appeal to retest for a fourth time.
Third Application

15. On or about June 8, 2005, Azzun was licensed to work as a nursing home administrator in Oklahoma.
16. On May 15, 2006, Azzun submitted a new application for licensure to the Board.
17. By letter dated July 6, 2006, the Board informed Azzun of its decision to deny his application and of his right to appeal to this Commission.  He did not appeal that decision.
Fourth Application
18. On March 21, 2007, Azzun filed an application for licensure by reciprocity.
19. In that application, Azzun stated that he worked as an interim administrator at Osborne Care and Rehab in Miami, Oklahoma, from May 2005 to April 2006.
20. Azzun only worked at Osborne Care and Rehab from July 2005 to November 2005.
21. Azzun worked at Green Park Nursing & Rehab Center, L.L.C., in Oklahoma as a nursing home administrator from June 2006 until April 2007.  He did not work every month and did not work full time in this position.
22. At the time of filing his 2007 application for licensure, Azzun had not yet completed the 500-hour course of instruction required by the Board after failing the NAB exam for a third time.
23. On June 27, 2007, the Board reviewed and denied Azzun’s application for licensure by reciprocity.
24. The Board’s denial was based upon false information that Azzun gave in the application, Azzun’s failure to complete the prescribed course of instruction by the Board after failing the NAB exam three times, and Azzun’s lack of good moral character based upon his conduct.
III.  Telephone Calls

25. Beginning on July 7, 2007, Azzun started to call the Board several times a day.
26. Azzun was told by the Board twice through written correspondence to only communicate with the Board by letter or e-mail.
27. Azzun continued to telephone the Board after he was notified to only correspond with the Board by letter or e-mail.
28. The Board notified the police of Azzun’s repeated phone calls.
Conclusions of Law 


We have jurisdiction to hear Azzun’s complaint.
  The applicant has the burden to show that he or she is entitled to licensure.
  We decide the issue that was before the Board,
 which is the application.  We exercise the same authority that has been granted to the Board.
  Therefore, we simply decide the application de novo.
  When an applicant for licensure files a complaint, the agency’s answer provides notice of the grounds for denial of the application.
  The appeal vests in this Commission the same degree of discretion as the Board, and we need not exercise it in the same way.

I.  Cause for Denial
A.  Section 344.030

The Board argues that there is cause to deny Azzun’s application under § 344.030:

2.  No initial license shall be issued to a person as a nursing home administrator unless:
(1) The applicant provides the board satisfactory proof that the applicant is . . . of good moral character . . . ;
*   *   *
(3) The applicant passes the examinations administered by the board.  If an applicant fails to make a passing grade on either of the examinations such applicant may make application for reexamination on a form furnished by the board and may be retested.  If an applicant fails either of the examinations a third time, the applicant shall be required to complete a course of instruction prescribed and approved by the board.  After completion of the board-prescribed course of instruction, the applicant may reapply for examination. . . .
3.  The board may issue a license through reciprocity to any person who is regularly licensed as a nursing home administrator in any other state, territory, or the District of Columbia . . . .  The applicant shall furnish satisfactory evidence that such applicant is of good moral character and has acted in the capacity of a nursing home administrator in such state, territory, or the District of Columbia at least one year after the securing of the license.
1.  Licensure by Examination

The Board argues that there is cause to deny Azzun a license as a nursing home administrator in Missouri based on his failure to complete the prescribed course of instruction required by the Board after Azzun failed the NAB exam for a third time.  After failing the NAB exam three times in the state of Missouri, an applicant is required to complete a board-approved course of instruction before he or she can take the test again.  Azzun admits that he has not done this.

The Board, in a letter to Azzun dated April 5, 2004, specifically stated that Azzun had to complete a 500-clock hour internship in a skilled or intermediate care facility under the supervision of a licensed nursing home administrator approved and designated as a preceptor by the Board.  Azzun was also told to contact the Board before beginning the internship and that he could ask the Board about approved preceptors in an area convenient for him.

Azzun claims that the course of instruction is for preparation to take the exam again, and if he passed the NAB exam in Oklahoma there was no reason he needed to take the course of training.  But the Board argues that the course of instruction is to ensure that the applicant has sufficient knowledge and skill to work as a nursing home administrator in the state of Missouri without risking the public’s safety.  In Azzun’s case, the course of instruction was an internship under a board-approved nursing home administrator.  The nature of the board-prescribed instruction was training in the field, not mere test preparation.
Based on Azzun’s failure to complete the course of instruction prescribed by the Board after he failed the NAB exam three times, there is cause to deny Azzun’s license pursuant to 
§ 344.030.2(3) because he is not qualified to take the examination necessary for licensure.
2.  Licensure by Reciprocity

Throughout the hearing, Azzun made comments indicating that he is qualified for licensure through reciprocity because he was licensed as a nursing home administrator and worked in that capacity in Oklahoma for a year.  Azzun bases this argument on § 344.030.3.  We find that Azzun has not met his burden of proving that he is qualified for licensure by reciprocity.  He was licensed in Oklahoma as a nursing home administrator, but he has not provided sufficient evidence to prove that he worked as one for a year.

Although Azzun testified that he worked as a nursing home administrator at Osborn Care, the testimony of Sherri Francis, CEO over business operations at Osborne Care, calls into question whether Azzun was actually performing the duties of a nursing home administrator.
Q:  The room that you called my office, was that an office or just – was that an office?  I want you to answer me was that an office?

COMMISSIONER DOUGHTY:  He’s wanting to ask whether or not the quiet room was his office, but I believe she’s already answered that, Dr. Azzun.  Would you describe it as an office?  It didn’t have a desk, correct?

MR. AZZUN:  No.

THE WITNESS:  It had a table.

COMMISSIONER DOUGHTY:  Did it have a telephone?

THE WITNESS:  I do not believe it did.

COMMISSIONER DOUGHTY:  So what was the purpose of the room?

THE WITNESS:  It was a place for him to be at so that he could be.  I don’t have a better answer for that.  It was a place for him to be able to inhabit that spot.  That was his place while he was here.

COMMISSIONER DOUGHTY:  Were there any records there?

THE WITNESS:  Records, no.

COMMISSIONER DOUGHTY:  . . . Was he expected to do any work in that room?

THE WITNESS:  No, absolutely not.

COMMISSIONER DOUGHTY:  Where was the work done when he was performing work?

THE WITNESS:  We would have a QA in the morning.

COMMISSIONER DOUGHTY:  What does that mean?  What does QA mean?

THE WITNESS:  The QA team is the quality assurance team.  It’s the management staff.  And in the morningtime we would have a QA, meaning a QA meeting.  The entire management staff would get together and the specific room for that purpose, our QA room is what we call it.  We would be in there in the mornings and we would gather and discuss our day and what we had done the day before, what our projections were for that week, that kind of meeting.  And if he was available for that meeting, he would set [sic] in on it.  If he was not available for that meeting, he did not.

COMMISSIONER DOUGHTY:  And at that time then, was that when he was given his responsibilities for the day?

THE WITNESS:  I don’t know that particularly he had a raft of responsibilities.  It was more that he was overseeing, his licensure was hung on the wall as the administrator, he was overseeing activities through the facility.  I would actively see him walk through the facility talking with residents, you know, just basically overseeing, you know, making sure that there was no big red flags or anything like that.  Other than that, he really didn’t have a raft of responsibilities.[
]
Azzun himself admitted:  “I was just a figure head there.”


We have even less information about Azzun’s duties at Green Park.  He offered some general testimony and payment records for certain dates in June, July, August, September, October, November, and December of 2006, and January, February, March, and April of 2007.  Not all of these records show full-time work, and some show no money paid to Azzun for that period.

Azzun did not show that he acted in the capacity of a nursing home administrator for at least one year after securing his license.  He has failed in his burden of proving that he is qualified for licensure by reciprocity.

B.  Lack of Good Character
The Board argues that there is cause to deny Azzun a license pursuant to § 344.030.2(1) and 344.030.3 based on his lack of good character as shown by his false statements on his application for licensure and his repeated phone calls to the Board.  “Good moral character is generally defined as honesty, fairness, and respect for the rights of others and for the laws of the state and nation.”

Azzun stated on his 2007 application that he worked from May 2005 to April 2006 for Osborne Care and Rehab, but payroll records from Osborne Care and Rehab show that Azzun worked there from July 2005 to November 2005.  We do not find that Azzun lacks good moral character because he provided false information on his application because we do not believe that this was intentional.  

Azzun repeatedly said that his name was on the registry at the Oklahoma State Health Department until April 2006.  Azzun also argued that he did not know what the exact dates of his employment were with Osborne Care and Rehab and that his statement on the application was an 
approximation.  We have found that the information on the application was false, but we find that it was an error rather than an intentional attempt to misrepresent the information.  Therefore, we do not find that it shows a lack of good moral character.
The Board also argues that Azzun lacks good moral character because of the many times Azzun telephoned the Board, but we accept his explanation that he was merely being persistent in trying to get information about licensure.
There is no cause to deny Azzun a license as a nursing home administrator pursuant to 
§ 344.030.2(1) and 344.030.3 for lack of good moral character.
II.  Deception and Misrepresentation
The Board argues that there is cause to deny Azzun a license under § 344.050:
1.  The board may refuse to issue or renew any . . . license required pursuant to this chapter for one or any combination of causes stated in subsection 2 of this section. . . .
2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any . . . license . . . for any one or any combination of the following causes:
*   *   *

(3) Use of fraud, deception, misrepresentation or bribery in securing any certificate or registration or authority, permit or license issued pursuant to this chapter or in obtaining permission to take any examination given or required pursuant to this chapter[.]
Fraud is an intentional perversion of truth to induce another to act in reliance upon it.
  Deception means an act designed to cheat someone by inducing their reliance on misrepresentation.
  Misrepresentation is a falsehood or untruth made with the intent of deceit rather than inadvertent mistake.
  Each of these requires the intent to trick someone.
The Board argues that Azzun used false information in his application and thus used deception and misrepresentation in securing a license.  As we stated above, we do not find that Azzun intentionally misrepresented his work experience.  Therefore, we do not find cause to deny his license under § 344.050.1 and .2(3).  
Summary


We deny Azzun’s application for licensure.

SO ORDERED on May 16, 2008.
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JUNE STRIEGEL DOUGHTY
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