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FINDINGS OF FACT AND CONCLUSIONS OF LAW


Autumn Industrial Products, Inc., filed a complaint on November 12, 1999, challenging the Director of Revenue’s September 15, 1999, final decision denying its sales tax refund claim for June through December 1995.  The Director asserts that Autumn’s refund claim for that period is barred by the statute of limitations.  Autumn asserts that due to affirmative misconduct on the part of the Director’s auditor, the Director is equitably estopped from denying the refund claim.  


This Commission convened a hearing on the complaint on April 19, 2000.  J. Kent Lowry, with Armstrong Teasdale LLP, represented Autumn.  James L. Spradlin represented the Director.


The parties elected to file written arguments.  The matter became ready for our decision on August 24, 2000, when Autumn filed the last written argument.

Findings of Fact

1. Autumn is an industrial wholesaler of pipe valves, fittings, and plumbing items.

2. Autumn rarely makes sales in states other than Missouri and Illinois.   Autumn also makes sales in foreign countries.  

3. During all periods relevant to this case, Autumn’s bookkeeper manually prepared monthly spreadsheets.
  The columns on the spread sheet had the following hand-written headings:  
                                                1             2           3          4         5            6                       7                                8                     9            10
Date    Customer    Code     Sales     Freight    Tax      Disc     Net      Taxable      MONON-TAX        ILLNON-TAX      Other      Verify 

4. The spreadsheets were the only documents that Autumn used to determine its monthly sales tax.

5. Autumn timely filed sales tax returns every month during the periods at issue, and made sales tax payments with the returns.  (Tr. at 54.)  

6. The Director’s staff conducted a sales tax and withholding tax audit of Autumn for June 1995 through May 1998, and a use tax audit for April 1993 through March 1998.  The auditor started the audit on April 27, 1998.  The auditor had been working as an auditor for approximately one year at that time.  

7. In order to initiate the audit, the auditor sent Autumn a package containing an opening letter, an audit authorization (a document stating that the Director has the authority to conduct an audit), and statute of limitations waiver forms for sales tax, use tax, and withholding tax.  (Tr. at 98.)  

8. The Director’s audit procedure manual instructs the auditor to meet with the taxpayer at the beginning of the audit.  The manual states that the auditor should “[e]xplain 

authorization, waiver, nexus questionnaire and get signatures.”  The Director’s audit workflow manual states that the auditor should get signatures on the authorization letter and waiver forms at the first meeting with the taxpayer.  

9. In order to conduct the audit, the auditor dealt with a CPA from an accounting firm that Autumn had retained.  The audit was not an “in-house” audit; i.e., it was based on documents that Autumn provided, but was not conducted on-site at Autumn’s business facility.  On April 27, 1998, the auditor had an initial meeting with two CPAs from the accounting firm, and discussed the basic audit procedures to be performed.  (Pet’r Ex. 1, at B2.)  The auditor did not obtain signatures on the authorization letter and waiver forms during the initial meeting with the CPAs. 

10. The sales tax audit was based on a sample period of three months in 1997.  Any discrepancies in the sample period were projected over the entire audit period.  During the sample period, Autumn used the handwritten spreadsheet format described in Finding 3.  

11. The auditor asked one of the CPAs how she calculated the sales tax.  The CPA stated that the gross receipts reported on the sales tax return were the sales (as stated on column 1 of the spread sheet) minus freight (column 2 of the spread sheet).  The CPA then stated that the adjustments (subtractions from gross receipts) on the sales tax return were Missouri non-taxable items (column 7 of the spread sheet) and “other” (column 9 of the spread sheet).  Column 7 represented Missouri sales that were exempt, such as sales to charities.  Column 9 represented sales to foreign countries.  The CPA stated that she subtracted the adjustments from gross receipts in order to reach taxable sales.  

12. The auditor checked Autumn’s arithmetic by adding up the numbers in columns 7 and 9 and subtracting them from the gross receipts in order to verify the amount of taxable sales.  

The auditor did not examine columns in the spreadsheet that the accountant had not indicated were involved in the calculation.  

13. The auditor concluded that Autumn owed sales tax because certain sales that were claimed exempt were not supported with exemption certificates or exemption letters.  The auditor concluded that Autumn owed $4,281.53 in sales tax and $136.70 in use tax, a total of $4,418.23, for the audit periods, plus interest and additions.  (Pet’r Ex. 1, at EE1.)  The auditor signed the audit workpapers.  (Pet’r Ex. 1, at B1.)  

14. On July 30, 1998, the auditor sent a letter to Autumn summarizing these findings and requesting payment of a total of $5,145.25 (representing the sales tax, use tax, additions, and accrued interest) by August 14, 1998.  With that letter, the auditor included sample agreements, a receipt for audit workpapers, waivers of statutes of limitation, and an authorization letter, all to be executed by Autumn.  (Pet’r Ex. 1, at FF1.)  The letter had a signature block for the auditor’s signature, but she did not sign it.  

15. Autumn’s CPA agreed with all audit procedures and findings.  (Pet’r Ex. 1, at B3.)

16. A representative of Autumn signed the sales tax statute of limitation waiver, Form 701-S, on September 18, 1998.  The auditor signed the form on the Director’s behalf on September 21, 1998.  The form stated:  

the Taxpayer . . . hereby waives all Statute of Limitation pertaining to additional assessments of all state and local sales taxes for a period of one year from date signed by the Taxpayer . . . . As additional consideration for the said waiver, the Department of Revenue through its undersigned authorized representative hereby waives all Statutes of Limitation pertaining to refund/credit claims by Taxpayer for all overpayments of state and local sales taxes for a period of one year from date signed by the Department of Revenue . . . . 
The period of the waivers set forth above for both the Taxpayer and the Department of Revenue shall be one year unless one of the following occur, in which case the period of the waivers will be reduced as indicated:  


     (a) for assessed audits, the waiver expires 30 days after an assessment is delivered or mailed, whichever date is earlier; 
     (b) for fully-paid audits, the waiver expires 30 days after receipt of full payment for the audit[.]

(Emphasis added.)

17. On September 18, 1998, Autumn issued a check for $5,193.20 in full payment of the audit findings, including sales tax, additions, and accrued interest.  The auditor received the check on September 21, 1998, and remitted it to the Director’s office in Jefferson City.  

18. Sometime in the Fall of 1998, a different bookkeeper on Autumn’s staff became responsible for sales tax returns.  As she reviewed the spreadsheets, she believed there was a discrepancy between the spreadsheets and the amount of tax the company had been paying.  She contacted the auditor and other staff of the Missouri Department of Revenue, who told her she should be paying only the sales tax that the company had collected in Missouri.  The company had not collected Missouri sales tax on the Illinois sales, but had been paying Missouri sales tax on them.  She concluded that column 8, the Illinois non-taxable sales, should have been subtracted from gross receipts as an adjustment, along with columns 7 and 9, because they were sales to customers in Illinois and thus should not have been taxed in Missouri.  She also consulted with a CPA from the company’s new CPA firm, who agreed with her and suggested that the company file for a refund.  

19. Autumn submitted refund claims for the sales tax that it had paid on the Illinois sales from 1995 through 1998.  Autumn submitted the claim for 1995 sometime around April 1999.  

20. The Director granted the refund claims for 1996, 1997, 1998.  The Director’s staff informed Autumn that a refund for January through May 1995 could not be allowed because that period was before the audit period.  

21. Autumn then submitted a new refund claim for $19,347.42 for June through December 1995, representing the sales tax paid on Illinois sales.  The claim was signed on July 28, 1999, and the Director received it on August 3, 1999.  (Pet’r Ex. 1, last page.) 

22. On September 15, 1999, the Director issued a final decision denying the refund claim for June through December 1995 on grounds that it had not been filed within three years of the date of overpayment.  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  Autumn has the burden of proof.  Section 136.300.1, RSMo Supp. 1999, and section 621.050.2.  Our duty in a tax case is not merely to review the Director’s decision, but to render the ultimate administrative decision by finding the facts and applying existing law to those facts.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We must do what the law requires the Director to do.  Id. at 20-21.  Neither the Director nor this Commission has any power to change the law.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).


Section 144.190.2 provides that the Director may grant a refund of taxes erroneously paid, but further provides that:  “no such credit or refund shall be allowed unless duplicate copies of a claim for refund are filed within three years from date of overpayment.” (emphasis added).  


For taxpayers filing monthly sales tax returns, the returns are due by the end of the month following the tax period.  Section 144.090.2.  Although there is no evidence as to the dates when the sales tax was paid, the record shows that all returns were timely filed and that payment was made with the returns.  Therefore, all payments were made by the end of the month following the tax period.  Autumn did not file a refund claim with the Director for the period at issue until 

around April 1999, and another claim on August 3, 1999.  Therefore, Autumn did not file any refund claim within three years after the dates of the payments for June through December 1995.  

I.  Waiver


There is no question that the refund claim was thus not filed within the time allowed by the statute of limitations.  Section 144.190.2.  Further, the waiver of the statute of limitations on refund claims did not apply to this refund claim because the audit was fully paid, and the waiver period was limited to 30 days after receipt of the payments.  (Finding 16.)  The Director received the audit payment on September 21, 1998, and the refund claims were not filed with the Director until around April 1999 and August 3, 1999.  In St. Louis Country Club v. Administrative Hearing Comm’n, 657 S.W.2d 614, 616-17 (Mo. banc 1983), the court recognized a taxpayer’s power to waive the statute of limitations on assessments.  


In section 144.746, the legislature allowed waivers of the statute of limitations as to refund claims:  

The director of revenue and a taxpayer may agree in writing to extend the periods prescribed in sections 144.190 and 144.220, within which a refund claim may be filed or a proposed assessment may be served and mailed.  Such an agreement must be made before the expiration of such periods and may be extended by subsequent agreements at any time before the expiration of the period previously agreed upon.


Autumn argues that the waiver of the statute of limitations on refund claims should not be given effect.  Autumn suggests that the 30-day limit on the waiver, when an audit has been fully paid, does not apply because the waiver was not signed until the audit results were paid.  Autumn also argues that the 30-day limit is unfair because the waiver document is confusing and because the auditor did not explain any choices to it, other than to pay the audit and sign the documents.  Autumn alleges that it was pressured into paying the audit findings.  


This Commission, as an administrative tribunal, has no authority to propound or enforce principles of equity.  Soars v. Soars-Lovelace, Inc., 142 S.W.2d 866, 871 (Mo. 1940).  We must apply the law as written.  Bridge Data Co. v. Director of Revenue, 794 S.W.2d 204, 207 (Mo. banc 1990).  Therefore, we have no authority to extend the time set by the statute of limitations under section 144.190.2, or to hold that the provisions of the waiver – limiting the waiver period to only 30 days after the audit was paid – were unenforceable as a matter of equity.  Autumn argues that it is asserting a statutory refund claim, and not a claim in equity.  However, because the claim is beyond the statutory time limit, we are bound to apply the plain terms of the statute.  

II.  Estoppel


Autumn argues that the Director is estopped from denying the refund claim.  Estoppel is an equitable remedy, Farley v. St. Charles Ins. Agency, 807 S.W.2d 168, 171 (Mo. App., E.D. 1991), and, as we have already stated, this Commission has no authority to propound or enforce principles of equity.  Soars, 142 S.W.2d at 871.  


Even if we were authorized to grant an equitable claim, Autumn has not established its claim.  The elements of estoppel are (1) a statement or representation, (2) an action by a party based on reliance on the statement or representation, and (3) injury based on the reliance.  Laciny Bros., Inc. v. Director of Revenue, 869 S.W.2d 761, 765 (Mo. banc 1994).  Autumn argues that the auditor represented that it owed sales tax for the period at issue when it was in fact entitled to a refund, and that it was injured by its reliance on that representation. 


A party claiming estoppel against a government official must also show that the official committed an act of affirmative misconduct.  Id.  The Missouri Supreme Court has defined misconduct in various contexts, and has concluded that misconduct includes:  “transgression, dereliction, unlawful, or wrongful behavior, or impropriety that is willful in nature.”  In re Conard, 944 S.W.2d 191, 201 (Mo. banc 1997), and:  

doing an unlawful act, doing a lawful act in an unlawful manner, or failure to perform an act required by law.  It does not include errors in judgment, acts done in good faith, or good faith exercise of discretion.  

In re Impeachment of Moriarty, 902 S.W.2d 273, 277 (Mo. banc 1994).  


In Laciny Brothers, 869 S.W.2d at 765, the court held that there was no evidence of affirmative misconduct even though a taxpayer had relied on a prior audit.   Autumn argues that the following actions amounted to affirmative misconduct on the part of the auditor:  

· not meeting with the taxpayer prior to the audit

· not explaining the audit process or seeking explanations of the taxpayer’s records

· not acquiring a waiver of the statute of limitations and an authorization prior to the audit

· representing that Autumn was liable for sales tax for the period at issue, when the Director was collecting for periods for which no waiver had been obtained before the statute of limitations on assessments had run, and a refund was actually due 

· indicating that she had thoroughly reviewed Autumn’s records when she had not

· failing to sign the audit report

· failing to advise Autumn of protest procedures

· stating that payment was due by August 14, 1998, and then extending that deadline

A.  


The Director concedes that the Illinois sales should not have been taxable.  However, assuming that the Illinois sales are not taxable in Missouri, the auditor’s failure to exclude them from the Missouri sales tax base does not rise to the level of affirmative misconduct.  When the auditor asked the CPA how the sales tax was computed, the CPA showed her the spreadsheets and explained the methodology to her.  Autumn used handwritten spreadsheets with a number of column headings, the meaning of which is not readily apparent.  Autumn argues that the auditor 

made a misrepresentation by stating that taxes were due when Autumn was actually entitled to a refund.  We do not expect the auditor to decipher the handwritten spreadsheets, sort through stacks of documents, and determine every possible basis for a reduction of tax liability when the taxpayer has not provided her with any information that would suggest that she delve further into the taxpayer’s method of bookkeeping. 


Further, because the auditor was unaware of the nontaxable sales, there is no intentional wrongdoing and no misconduct on her part.  The Missouri Court of Appeals has stated:  

To constitute equitable estoppel the party against whom it is claimed must have acted or pursued some course of conduct with knowledge of the facts and his rights. . . . Silence without knowledge will not work an estoppel; the conduct of the party alleged to be estopped must be viewed in the light of the understanding he had of his rights at the time the one seeking to invoke estoppel acted and not in the light of what may have been learned later, or as such rights may thereafter be determined. . . . Constructive knowledge of what records show is not sufficient to base a claim of estoppel, actual notice is required.  

G.M. Morris Boat Co. v. Bishop, 631 S.W.2d 84, 89 (Mo. App., S.D. 1982) (citations omitted).  

B.


Autumn asserts that the auditor committed affirmative misconduct by determining that it owed tax for periods for which no waiver was in effect before the statute of limitations on assessments had run, when it should have been entitled to a refund.  The assessment is not at issue in this case; only the refund claim is at issue.  The record does not contain any explanation for the auditor’s failure to obtain signatures on the waiver forms and authorization letter at the beginning of the audit pursuant to the established procedure.  However, the evidence does show that she sent copies of these documents to Autumn with her opening letter.  (Finding 7.)  Even if the Director’s audit procedure was to obtain signatures on waiver forms and authorization letters at the beginning of an audit, the Director was in no way statutorily mandated to do so.  We find 

no evidence upon which to base a conclusion that the auditor committed affirmative misconduct in making her audit findings of tax due, rather than a refund owed.


As to the waiver on the limitations period for refund claims, section 144.746 provides that the waiver must be made before the expiration of the limitations period.  Therefore, at the time of the initial meeting between the auditor and Autumn’s CPA firm on April 27, 1998, the three-year limitations period would have already expired for January and February 1995, and possibly March 1995 (depending on the date the tax was paid).  Therefore, the expiration of that period had nothing to do with any action on the auditor’s part.  


It is true that the three-year limitations period would not yet have expired for the remainder of the period at issue.  However, Autumn again seeks to impose on the auditor a duty to determine its entitlement to a refund, coupled with a duty to obtain a waiver of the statute of limitations in time for the taxpayer to file a refund claim.  The Director asserts that Autumn’s failure to obtain a waiver of the statute of limitations on refund claims was due to its own neglect.  Certainly Autumn should have known that a waiver was available, when the forms had been sent to its representative.  Again, there is no statutory mandate for the auditor to obtain waivers.  We find no affirmative misconduct by the auditor in failing to obtain a waiver on the limitations period for refunds at the time the audit began.    

C.


Autumn further alleges that the auditor committed misconduct and made a misrepresentation by stating that she had conducted a thorough review of Autumn’s records.  We have not found that the auditor made any such statement, and, even if she did, we would not find that representation untrue.  Audit findings may be disputed and are not intended as a guarantee of the amount of the taxpayer’s liability.

D.


Autumn contends that the auditor failed to advise it of protest or appeal procedures.
  Autumn agreed with the audit results.  We see no need to explain protest or appeal procedures if the taxpayer fully agrees with the audit and pays the tax.  

E.


Autumn also asserts that the auditor’s failure to sign the audit report was a misrepresentation that Autumn relied upon.  The auditor signed the audit workpapers, but did not sign the July 30, 1998, letter summarizing the findings.  Autumn was not prejudiced by the auditor’s failure to sign the letter.    

F.


The evidence does not support Autumn’s allegations that the auditor failed to meet with the taxpayer, failed to explain the audit process, and failed to seek explanations of the taxpayer’s records.  The auditor met with CPAs from a firm that Autumn retained (Finding 9), and the CPA firm was thus fully authorized to represent Autumn and meet with the auditor.  The auditor asked for explanations of how Autumn computed the sales tax from its records.  The auditor explained the audit process to the CPAs.  (Finding 9.)  

G.


Autumn contends that another example of misconduct is the deadline of August 14, 1998, which the auditor stated for payment of the taxes.  (Finding 14.)  Autumn contends that the auditor evidently extended the deadline, since the check and documents were returned to the auditor on September 18.  Autumn argues that “[t]his apparent willingness to ‘give Autumn a break’ caused Autumn to further rely upon DOR’s position, because this conduct made DOR 

appear to be helpful and cooperative.”  First of all, there is no evidence in this record that the auditor extended the deadline past August 14, 1998, and that the later date of payment was due to anything but Autumn’s own delay.  Secondly, extending a date for payment is hardly misconduct, and we do not believe that it was a subterfuge to make the Department appear to be cooperative.  

H.


Furthermore, the Missouri Supreme Court has held that estoppel may only rarely be applied against governmental bodies to prevent manifest injustice.  Bartlett & Co. Grain v. Director of Revenue, 649 S.W.2d 220, 224 (Mo. banc 1983).  Taxpayers have no vested right even to rely upon an erroneous interpretation of the law on the Director’s part.  Id.  An audit likewise carries no guarantee of accuracy.  We find no manifest injustice in this case.  

Summary


We conclude that Autumn’s sales tax refund claim for June through December 1995 is barred by the statute of limitations.  This Commission has no authority to extend the deadline set by statute.  


SO ORDERED on October 23, 2000.



________________________________



SHARON M. BUSCH



Commissioner

�Autumn began using a computerized system in August or September 1998.  (Tr. at 21.)    


�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.  


�Autumn’s bookkeeper testified that she was not aware of the right to appeal the audit.  (Tr. at 60, 63.)  However, the bookkeeper admitted that she was not aware whether the CPA firm was aware of the right to appeal the audit.  (Tr. at 63.)  
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