Before the

Administrative Hearing Commission

State of Missouri

MISSOURI REAL ESTATE COMMISSION, 
)
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)


vs.

)

No. 05-0146 RE



)

LYNETTE MENZIE AULTMAN,
)




)



Respondent.
)

DECISION 


We find cause to discipline Lynette Menzie Aultman’s real estate broker-salesperson license.  
Procedure


The Missouri Real Estate Commission (“the MREC”) filed a complaint on February 1, 2005, seeking this Commission’s determination that Aultman’s license is subject to discipline.  Aultman received a copy of the complaint and notice of hearing by personal service on May 3, 2005.  She filed an answer on August 15, 2005.  

This Commission convened a hearing on the complaint on August 16, 2005.  Assistant Attorney General Glen D. Webb represented the MREC.  Though notified of the time and date of the hearing, neither Aultman nor anyone representing her appeared.  Our reporter filed the transcript on September 9, 2005.  


We make our findings of fact from the testimony and evidence presented at the hearing and from the unanswered request for admissions sent to Aultman, which were entered into evidence as Petitioner’s Exhibit 6.  Under Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters asserted in the request, and no further proof is required.  Killian Constr. Co. v. Tri-City Constr. Co., 693 S.W.2d 819, 827 (Mo. App., W.D. 1985).  Such a deemed admission can establish any fact, or “application of the facts to the law, or the truth of the ultimate issue, opinion or conclusion, so long as the opinion called for is not an abstract proposition of law.”  Briggs v. King, 714 S.W.2d 694, 697 (Mo. App., W.D. 1986).  That rule applies to all parties, including those acting  pro se.  Research Hosp. v. Williams, 
651 S.W.2d 667, 669 (Mo. App., W.D. 1983).  Section 536.073
 and our Regulation 1 CSR 15-3.420(1) apply that rule to this case.  


Aultman filed an answer on August 15, 2005, that presents her side of the story.  Aultman states that she is no longer selling real estate and realizes that she will lose her license.  Aultman did not appear at the scheduled hearing and did not request leave to withdraw her deemed admissions.  Therefore, we find the facts as set forth in the deemed admissions. 
Findings of Fact


1.  Aultman holds a real estate broker-salesperson license from the MREC.  The license is current and active, and was so at all relevant times.  


2.  Aultman was an agent at the office of Murney Associates in Springfield, Missouri, from on or about February 14, 2001, through on or about November 26, 2001.  Twila Hillme was her broker.  
The White Property

3.  Murney Associates does not conduct property management, and Aultman had no authorization to conduct property management while she was an agent of Murney Associates. 


4.  While Aultman was an agent of Murney Associates, she listed a property owned by Gerald White.  


5.  Aultman located a potential buyer, John C. Barnes, for the property. 


6.  Barnes moved into and began paying rent on the property.  


7.  Aultman collected the rent from Barnes. 
By doing so, she engaged in property management.  There was no written agreement between the parties indicating that Aultman was to collect rent on the property from Barnes.  

8.  Aultman received and cashed money orders from Barnes for the rent payment on the property, totaling approximately $2,200.  


9.  One of the money orders collected from Barnes by Aultman indicated that the funds were paid to Margaret Means, Aultman’s mother.  Another indicated that the funds were paid to Pat Rico, Aultman’s friend. 

10.  Aultman used funds collected on White’s property for her own personal expenses, such as her own mortgage payment, and did not forward the funds to White.


11.  Aultman did not inform Hillme or Murney Associates that she was collecting rent from Barnes on White’s property.  Aultman thus acted outside of the supervision and authorization of her designated broker.  


12.  On or about November 26, 2001, Aultman transferred from Murney Associates to Carol Jones Realtors.  


13.  Hillme signed a release for the listing agreement for White’s property, which allowed Aultman to transfer the listing to Carol Jones Realtors.  

14.  Aultman transferred the listing agreement on White’s property to Carol Jones Realtors.  

15.  White did not sign a release of his listing with Murney Associates, nor did he sign any listing agreement with Carol Jones Realtors.  

The Deeter Property

16.  While Aultman was an agent of Murney Associates, she listed a property located at 1311 North Kansas Expressway in Springfield, which was owned by Angie Deeter.  


17.  On or about June 1, 2001, Deeter and her husband signed a real estate sales contract for the sale of the property to Shelly and Donovan Stallings and Darwin Sizemore.  

18.  Aultman prepared the real estate sales contract for the sale of the property.  


19.  At the advice of Aultman, Deeter allowed the Stallings to move into the property and to pay rent to Deeter until the Stallings qualified for a loan.


20.  Aultman failed to provide Deeter with all of the information regarding the Stallings’ ability to purchase the property.  Aultman failed to inform Deeter that the Stallings were in the middle of filing for bankruptcy, even though Aultman was aware of this information.  

21.  The sale of the property from Deeter to the Stallings and Sizemore never transpired.  


22.  Aultman did not inform Hillme or Murney Associates of the real estate contract for the sale of the property and thus acted outside of the supervision and authorization of her designated broker.  

The Nixa Property

23.  On or about February 18, 2003, while Aultman was an agent of Carol Jones Realtors, Aultman signed, as authorized salesperson, an addendum to a real estate sales contract for the sale of property located at 803 Morning Glory, Nixa, Missouri, 65714.  


24.  The addendum stated that the seller was to pay NGL Investments $13,495 out of the seller’s proceeds at closing.


25.  The settlement statement for the sale of the Nixa property identified a payment of $13,495 to NGL Investments to be paid from the seller’s funds at settlement.  The payment was a payoff for funds that were loaned to the buyer by NGL Investments.  


26.  The $13,495 payment to NGL Investments was made by the seller on behalf of the buyer, and it allowed the buyer to obtain 100 percent financing.  

27.  Aultman knew at the time of closing that the $13,495 payment to NGL Investments was a payoff for funds that were loaned to the buyer by NGL Investments, that the payment was made by the seller on behalf of the buyer, and that the payment allowed the buyer to obtain 100 percent financing.  


28.  Aultman failed to disclose in the real estate sales contract and the settlement agreement for the sale of the Nixa property that the $13,495 payment to NGL Investments was a payoff for funds that were loaned to the buyer by NGL Investments, made by the seller on behalf of the buyer, that allowed the buyer to obtain 100 percent financing.  
Conclusions of Law


We have jurisdiction to hear the MREC’s complaint.  Section 621.045.  The MREC has the burden of proving that Aultman’s conduct is cause for discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The MREC argues that Aultman is subject to discipline under § 339.100.2(1), (2), (3), (4), (11), (14), (15), and (18).
  We must “separately and independently” determine whether the facts constitute cause for 
discipline.  Kennedy v. Missouri Real Estate Comm’n, 762 S.W.2d 454, 456-57 (Mo. App., E.D. 1988).  
Section 339.100.2(1)

Section 339.100.2(1) provides:


2.  The [MREC] may cause a complaint to be filed with the administrative hearing commission as provided by law when the [MREC] believes there is a probability that a licensee has performed or attempted to perform any of the following acts:

(1) Failure to maintain and deposit in a special account, separate and apart from his personal or other business accounts, all moneys belonging to others entrusted to him while acting as a real estate broker . . . until the transaction involved is consummated or terminated, unless all parties having an interest in the funds have agreed otherwise in writing[.]

Aultman collected rent on White’s property and used the funds for her own personal expenses, such as her mortgage payment.  Aultman thus failed to maintain and deposit in a special account, separate and apart from her personal or other business accounts, moneys belonging to others and entrusted to her while acting as temporary custodian of the funds, without a written agreement.  Therefore, there is cause for discipline under § 339.100.2(1).  
Section 339.100.2(2)

Section 339.100.2(2) allows discipline for:  

[m]aking substantial misrepresentations or false promises or suppression, concealment or omission of material facts in the conduct of his business or pursing a flagrant and continued course of misrepresentation through agents, salespersons, advertising or otherwise in any transaction[.]

(Emphasis added).  Aultman concealed or omitted material facts in the conduct of her business by:  

· collecting rent on White’s property and using the funds for her personal expenses, without forwarding the funds to White;
· transferring the listing agreement on White’s property when White had not signed a release of his listing agreement with Murney Associates or signed a listing agreement with Carol Jones Realtors;
· conducting property management outside the supervision and authorization of her designated broker with regard to White’s property;
· failing to provide Deeter with all the information regarding the Stallings’ ability to purchase Deeter’s property; 

· preparing the real estate contract for the sale of Deeter’s property outside the supervision and authorization of her designated broker; and

· failing to disclose in the real estate sales contract and settlement statement for the sale of the Nixa property that the $13,495 payment to NGL Investments was a payoff for funds that were loaned to the buyer by NGL Investments, made by the seller on behalf of the buyer, that allowed the buyer to obtain 100 percent financing.  

Therefore, there is cause for discipline under § 339.100.2(2).
 

Section 339.100.2(3)

Section 339.100.2(3) allows discipline for: 

[f]ailing within a reasonable time to account for or to remit any moneys, valuable documents or other property, coming into his possession, which belongs to others[.]

By collecting rent on White’s property and using the funds for her own personal expenses, Aultman failed within a reasonable time to account for and remit moneys coming into her possession that belonged to others.  Therefore, we find cause for discipline under § 339.100.2(3).  
Section 339.100.2(4)

Section 339.100.2(4) allows discipline for:  
[r]epresenting to any lender, guaranteeing agency, or any other interested party, either verbally or through the preparation of false documents, an amount in excess of the true and actual sale price of the real estate or terms differing from those actually agreed upon[.] 

The MREC asserts that by failing to disclose in the real estate sales contract or settlement statement for the sale of the Nixa property that the $13,495 payment to NGL Investments was a payoff for funds that were loaned to the buyer by NGL Investments, made by the seller on behalf of the buyer, that allowed the buyer to obtain 100 percent financing, Aultman represented to an interested party, verbally or through the preparation of false documents, terms differing from those actually agreed upon, an amount in excess of the true and actual sale price of the real estate.  We must “separately and independently” determine whether the facts constitute cause for discipline.  Kennedy, 762 S.W.2d at 456-57.  We cannot find that the facts establish cause for discipline under § 339.100.2(4).  The evidence does not show any verbal representation, that the documents were false, or that the terms differed from those agreed upon.
Section 339.100.2(11)

Section 339.100.2(11) allows discipline for:  

[r]epresenting a real estate broker other than the broker with whom associated without the express knowledge and consent of that broker, or accepting a commission or valuable consideration for the performance of any of the acts referred to in section 339.010 from any person except the broker with whom associated[.] 

The MREC asserts that by collecting rent on White’s property and using the funds for her own personal expenses, Aultman accepted a commission and/or valuable consideration for the performance of acts referred to in § 339.010 from a person who was not the broker with whom she was associated.  


Section 339.010, RSMo Supp. 2004, provides:  


1.  A "real estate broker" is any person, partnership, association, or corporation, foreign or domestic who, for another, and for a compensation or valuable consideration, does, or attempts to do, any or all of the following:

(1) Sells, exchanges, purchases, rents, or leases real estate;

(2) Offers to sell, exchange, purchase, rent or lease real estate;

(3) Negotiates or offers or agrees to negotiate the sale, exchange, purchase, rental or leasing of real estate;

(4) Lists or offers or agrees to list real estate for sale, lease, rental or exchange;

(5) Buys, sells, offers to buy or sell or otherwise deals in options on real estate or improvements thereon;

(6) Advertises or holds himself or herself out as a licensed real estate broker while engaged in the business of buying, selling, exchanging, renting, or leasing real estate;

(7) Assists or directs in the procuring of prospects, calculated to result in the sale, exchange, leasing or rental of real estate;

(8) Assists or directs in the negotiation of any transaction calculated or intended to result in the sale, exchange, leasing or rental of real estate;

(9) Engages in the business of charging to an unlicensed person an advance fee in connection with any contract whereby the real estate broker undertakes to promote the sale of that person's real estate through its listing in a publication issued for such purpose intended to be circulated to the general public;

(10) Performs any of the foregoing acts as an employee of, or on behalf of, the owner of real estate, or interest therein, or improvements affixed thereon, for compensation.

2.  A "real estate salesperson" is any person who for a compensation or valuable consideration becomes associated, either as an independent contractor or employee, either directly or indirectly, with a real estate broker to do any of the things above mentioned. The provisions of sections 339.010 to 339.180 and sections 339.710 to 339.860 shall not be construed to deny a real estate salesperson who is compensated solely by commission the right to be associated with a broker as an independent contractor.

Again, we must make an independent determination.  Aultman collected rent from Barnes.  Aultman did not accept a commission or other valuable consideration for the 
performance of any acts referred to in § 339.010.  Her conduct could be cause for discipline under § 339.100.2(11) if she took the money as consideration for listing the property or negotiating the lease of the property.  However, there is no evidence to make that connection.  Aultman simply misappropriated the rent, and though that conduct is wrongful, it is not within the purview of  § 339.100.2(11).  We find no cause for discipline under § 339.100.2(11).  

Section 339.100.2(14)

Section 339.100.2(14) provides cause to discipline for:  

[v]iolation of, or attempting to violate, directly or indirectly, or assisting or enabling any person to violate, any provision of sections 339.010 to 339.180, or of any lawful rule adopted pursuant to sections 339.010 to 339.180[.]
The MREC asserts that Aultman violated 4 CSR 250-8.120(2), which provides:  
A licensee shall immediately deliver to the broker with whom affiliated all money received in connection with a real estate transaction in which the licensee is engaged.
By collecting rent on White’s property and using the funds for her own personal expenses, Aultman failed to immediately deliver to the broker with whom she was affiliated all money received in connection with a real estate transaction in which she was engaged.  Therefore, Aultman violated 4 CSR 250-8.120(2), and there is cause for discipline under § 339.100.2(14).  

The MREC also asserts that Aultman violated 4 CSR 250-8.150(2), which provides:  

A broker may arrange for a closing to be administered by a title company, an escrow company, a lending institution or an attorney, in which case the broker shall not be required to sign the closing statement; however, it shall remain each broker's responsibility to require closing statements to be prepared, to review the closing statements to verify their accuracy and to deliver the closing statements to the buyer and the seller or cause them to be delivered.  The detailed closing statement shall contain all material financial aspects of the transaction, including the true sale price, the earnest money received, any mortgages or deeds of trust of record, all monies received by the broker, closing agent or company in the transaction, the amount, and payee(s) of all 
disbursements made by the broker, closing agency or company and the signatures of the buyer and seller.
The MREC asserts that the detailed closing statement for the Nixa property failed to include all material financial aspects of the transaction.  Though Aultman was licensed as a broker-salesperson, she was acting as a salesperson, not as a broker, in the Nixa transaction.  Regulation 4 CSR 250-8.150(2) imposes on the broker the obligation to ensure that the detailed closing statement contains all material financial aspects of the transaction.  Because Aultman was not acting as a broker in the Nixa transaction, we find no violation of 4 CSR 250-8.150(2).  
Section 339.100.2(15)

Section 339.100.2(15) allows discipline for:  

[c]ommitting any act which would otherwise be grounds for the [MREC] to refuse to issue a license under section 339.040[.]

The MREC argues that it could have refused to issue a license to Aultman under § 339.040, which states:


1.  Licenses shall be granted only to persons who present, and corporations, associations or partnerships whose officers, associates, or partners present, satisfactory proof to the [MREC] that they:


(1) Are persons of good moral character; and


(2) Bear a good reputation for honesty, integrity, and fair dealing; and


(3) Are competent to transact the business of a broker or salesperson in such a manner as to safeguard the interest of the public.


The MREC alleges that Aultman is not a person of good moral character as evidenced by:

· collecting rent on White’s property and using the funds for her own personal expenses;

· transferring the listing agreement on White’s property from Murney Associates to Carol Jones Realtors when White had neither signed a release of his listing with Murney Associates nor signed a listing agreement with Carol Jones Realtors; 

· conducting property management outside the supervision and authorization of her designated broker; 

· failing to provide Deeter with all the information regarding the Stallings’ ability to purchase Deeter’s property; 

· preparing the real estate sale contract for the sale of Deeter’s property outside the supervision and authorization of her designated broker; and

· failing to disclose in the real estate sales contract and settlement for the sale of the Nixa property that the $13,495 payment to NGL Investments was a payoff for funds that were loaned to the buyer by NGL Investments, made by the seller on behalf of the buyer, that allowed the buyer to obtain 100 percent financing.  

Good moral character is honesty, fairness, and respect for the law and the rights of others.  State ex rel. McAvoy v. Louisiana St. Bd. of Med. Examiners, 115 So.2d 833, 839 n.2 (La. 1959); Florida Bd. of Bar Examiners Re:  G.W.L., 364 So.2d 454, 458 (Fla. 1978).

We question whether preparing a contract outside the supervision and authorization of Aultman’s designated broker is sufficient to show lack of good moral character.  However, by using funds of another for personal expenses, failing to make material disclosures in real estate transactions, and transferring a listing agreement without approval from the client, Aultman has demonstrated a lack of respect for the law and the rights of others.  There would be grounds to refuse licensure for lack of good moral character.  


The MREC also argues, for the same reasons, that Aultman does not have a good reputation for honesty, integrity and fair dealing.  “Reputation” means “the estimation in which one is generally held : the character commonly imputed to one as distinct from real or inherent character[.]”  WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 1929 (unabr. 1986).   Reputation is not a person’s actions; it is “the general opinion . . . held of a person by those in the community in which such person resides[.]”  State v. Ruhr, 533 S.W.2d 656, 659 (Mo. App., K.C.D. 1976) (quoting Black’s Law Dictionary, Rev. 4th Ed. 1467-68).  Reputation is a 
“consensus view of many people[.]”  Haynam v. Laclede Elec. Coop., 827 S.W.2d 200, 206 (Mo. banc 1992).  Aultman has not admitted to any facts upon which we can base a finding of bad reputation.  Although Aultman admits to the legal conclusions involving § 339.040.1(2), the law requires us to independently assess the facts and apply the law to those facts.  Kennedy, 762 S.W.2d at 456-57.  In doing so, we cannot determine what Aultman’s reputation is because there are no facts in evidence to show what others think about her.  We find that the MREC has not shown that Aultman lacks a good reputation for honesty, integrity and fair dealing.


The MREC argues that the same conduct shows that Aultman is not competent to transact the business of a broker-salesperson in such a manner as to safeguard the interest of the public.  To lack competence is to generally lack (1) professional ability or (2) disposition to use a professional ability.  Forbes v. Missouri Real Estate Comm’n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  Aultman has admitted, and we agree, that the MREC would have grounds to refuse to issue her a license because she is not competent to transact the business of a broker-salesperson in such a manner as to safeguard the interest of the public.  

We find cause for discipline under § 339.100.2(15) because the MREC would have had grounds to refuse licensure to Aultman under § 339.040(1) and (3).

Section 339.100.2(18)

Section 339.100.2(18) provides cause to discipline for:  

[a]ny other conduct which constitutes untrustworthy, improper or fraudulent business dealings or demonstrates bad faith or gross incompetence[.]

Subdivision 18 refers to any “other” conduct.  The adjective “other” means “not the same : DIFFERENT <any [other] man would have done better>.”  WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 1598 (unabr. 1986).  Therefore, subdivision (18) refers to conduct different than referred to in the remaining subdivisions of § 339.100.2.


We have found that the conduct at issue is cause for discipline under § 339.100.2(1), (2), (3), (14) and (15).  There is no “other” conduct.  Therefore, we find no cause for discipline under 

§ 339.100.2(18).

Summary


We find cause to discipline Aultman’s broker salesperson license under § 339.100.2(1), (2), (3), (14), and (15).  

SO ORDERED on November 15, 2005.



________________________________



KAREN A. WINN



Commissioner

	�Statutory references, unless otherwise noted, are to the 2000 Revised Statutes of Missouri.


	�We apply the substantive law in effect when the conduct occurred.  Section 1.170; Comerio v. Beatrice Foods Co., 595 F. Supp. 918, 920-21 (E.D. Mo. 1984).


	�The MREC also asserts that this conduct constitutes substantial misrepresentations, false promises, suppression of material facts, and pursuit of a flagrant and continued course of misrepresentation.  We do not find that Aultman’s conduct warrants such conclusions.  Kennedy, 762 S.W.2d at 456-57.    
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