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State of Missouri
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)

INSURANCE, FINANCIAL INSTITUTIONS
)
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)
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)


vs.

)

No. 10-0875 DI



)

DALLAS E. AUCH,

)




)



Respondent.
)

DECISION 


Dallas E. Auch is subject to discipline because he violated the insurance laws of another state, he was convicted of a felony, his insurance producer license was revoked in another state, and he signed the name of another to a document related to an insurance transaction without authorization.
Procedure


The Director of the Department of Insurance, Financial Institutions and Professional Registration (“Director”) filed a complaint on May 20, 2010, seeking this Commission’s determination that cause exists to discipline Auch’s insurance producer license.  On June 10, 2010, we served Auch with a copy of the complaint and our notice of complaint/notice of hearing.  Auch did not file an answer.

On July 27, 2010, the Director filed a motion for summary decision.  We gave Auch until August 18, 2010, to respond to the motion, but he did not respond.  Our Regulation 1 CSR 15-3.446(5)(A) provides:  
The commission may grant a motion for summary decision if a party establishes facts that entitle any party to a favorable decision and no party genuinely disputes such facts. 
Findings of Fact

1. On January 22, 2002, the Director issued Auch a non-resident insurance producer license.
2. Auch’s license remained active until it expired on January 22, 2008.  
3. Auch had a resident agent insurance license from Kansas that was first issued on October 31, 2000.
4. On October 16, 2003, Auch met with Mitchell and Melinda Vandeputte in the Vandeputtes’ home regarding health insurance coverage.
5. In that meeting, the Vandeputtes told Auch that they did not want to make payments by automatic bank drafts and, when Auch offered to obtain membership in the National Association of Self Employed People (“NASE”) for them, the Vandeputtes declined the membership offer. 

6. The Vandeputtes agreed to buy a health insurance policy issued by Mega Life and Health Insurance Company (“Mega”) in that meeting. 
7. When the Vandeputtes received the policy and other documents from Mega, they discovered that some forms bore Mr. Vandeputte’s forged signature, and that they were being billed monthly for a membership in NASE. 

8. Auch committed the forgeries.

9. When Mr. Vandeputte complained to Auch, Auch returned to the Vandeputtes’ house and helped them complete a second application for insurance. 

10. After noting that there were still inaccuracies in the Mega policy, Mr. Vandeputte obtained the NASE membership application and an authorization for automatic bank drafts for NASE membership fees.  Both documents bore Mr. Vandeputte’s forged signature.
11. On September 29, 2005, Auch was charged in the District Court of Johnson County, Kansas with three counts each of forgery as defined in K.S.A. § 21-3710, and three counts of making a false information as defined in K.S.A. § 21-3711, both level 8 nonperson felonies. 

12. At no time did Auch report his criminal prosecution for forgery and making a false information to the Director. 

13. On June 21, 2006, after a jury trial, Auch was convicted of one count of forgery.  He was sentenced to 18 months’ probation.  The conviction was affirmed by the Court of Appeals of Kansas on April 18, 2008.

14. On December 1, 2006, the Kansas Commissioner of Insurance entered a final order revoking Auch’s Kansas insurance license on findings that:  a) Auch showed a willingness to defraud Mega; b) Auch violated a professional duty to the Vandeputtes by not explaining the products, but pre-selecting them; c) Auch’s conduct constituted a fraudulent or dishonest practice and demonstrated untrustworthiness and financial irresponsibility; d) good cause existed to revoke Auch’s license due to his felony forgery conviction; and e) the interests of the insurer or the insurable interests of the public were not properly served under Auch’s license.  The order stated that these findings supported revocation of Auch’s license pursuant to K.S.A. §§ 40-4909(a) and (b). 
15. Auch did not report the revocation of his license by the Kansas Commissioner of Insurance within 30 days of the final disposition of the matter.
Conclusions of Law


We have jurisdiction to hear the complaint.
  Auch admitted facts and that those facts authorize discipline.
  But statutes and case law instruct that we must “separately and independently” determine whether such facts constitute cause for discipline.
  Therefore, we independently assess whether the facts admitted allow discipline under the law cited.

The Director argues that there is cause to discipline Auch’s license under the following provisions of § 375.141:
1.  The director may suspend, revoke, refuse to issue or refuse to renew an insurance producer license for any one or more of the following causes:
*   *   *
(2) Violating any insurance laws, or violating any regulation, subpoena or order of the director or of another insurance commissioner in any other state;

*   *   *

(6) Having been convicted of a felony or crime involving moral turpitude;

*   *   *
(9) Having an insurance producer license, or its equivalent, denied, suspended or revoked in any other state, province, district or territory;
(10) Signing the name of another to an application for insurance or to any document related to an insurance transaction without authorization[.]

*   *   *
6.  An insurance producer shall report to the director any administrative action taken against the producer in another jurisdiction or by another governmental agency in this state within thirty days of the final disposition of the matter.  This report shall include a copy of the order, consent order or other relevant legal documents.
7.  Within thirty days of the initial pretrial hearing date, a producer shall report to the director any criminal prosecution for a felony or a crime involving moral turpitude of the producer taken in any jurisdiction.  The report shall include a copy of the indictment or information filed, the order resulting from the hearing and any other relevant legal documents.
We examine each of these provisions of law individually.

Subdivision (2) – Violation of the Insurance Laws of Missouri and Kansas

This subdivision creates a cause for discipline of Auch’s license if he violated the insurance laws of Missouri or of another state.  Auch has not disputed that his Kansas license was revoked due to his violation of K.S.A. § 40-4909, which provides in relevant part:

(a) The commissioner may deny, suspend, revoke or refuse renewal of any license issued under this act if the commissioner finds that the applicant or license holder has:
*   *   *

(6) Been convicted of a misdemeanor or felony;
*   *   *

(8) Used any fraudulent, coercive, or dishonest practice, or demonstrated any incompetence, untrustworthiness or financial irresponsibility in the conduct of business in this state or elsewhere.
Also, Auch failed to report the action of the Kansas Commissioner of Insurance to the Director within 30 days of the final disposition of the matter as required by § 375.141.6, and he failed to report the felony prosecution undertaken against him in Kansas as required by § 375.141.7, thus violating both laws.  Therefore, we find that Auch violated the insurance laws of both Missouri and Kansas, and he is subject to discipline under § 375.141.1(2).
Subdivision (6) – Felony Conviction

This subdivision creates a cause for discipline of Auch’s license if he was convicted of a felony.  K.S.A. § 21-3710(b)(1), titled “Forgery,” provides that “[F]orgery is a severity level 8, nonprison felony.”  Auch was convicted of forgery under this statute.  Auch is therefore subject to discipline under § 375.141.1(6).
Subdivision (9) – License Revoked in Another State

This subdivision creates a cause for discipline of Auch’s license if he had an insurance producer license, or its equivalent, revoked in another state.  Auch’s resident agent insurance license was revoked in Kansas on December 1, 2006.  He is subject to discipline under 
§ 375.141.1(9).
Subdivision (10) – Signing the Name of Another

This subdivision creates a cause for discipline of Auch’s license if he signed the name of another to an application for insurance or to any document related to an insurance transaction without authorization.  The facts as established in Auch’s criminal prosecution for forgery prove that Auch signed Mitchell Vandeputte’s name to the NASE membership application and the authorization for automatic bank drafts for NASE membership fees.  These documents were related to an insurance transaction, i.e., the sale of health insurance to the Vandeputtes.  Auch is subject to discipline under § 375.141.1(10).

Summary


There is cause for discipline of Auch’s insurance producer license under § 375.141.1(2), (6), (9), and (10).  We cancel the hearing.

SO ORDERED on September 17, 2010.

                                                                __________________________________

                                                                SREENIVASA   RAO   DANDAMUDI

                                                                Commissioner

�State v. Auch, 39 Kan.App. 512, 185 P.3d 935 (2008).


�Section 621.045.  Statutory references are to RSMo Supp. 2009, unless otherwise noted.


�Auch admitted the conduct by failing to answer the complaint.


�Kennedy v. Missouri Real Estate Commission, 762 S.W.2d 454, 456-57 (Mo. App., E.D. 1988).
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