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)
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)

DECISION 

We dismiss the complaint of Associated Fire Protection because it was not timely filed.  

Procedure


On July 28, 2010, we received an appeal from Ameren on behalf of Associated Fire Protection challenging the Director of Revenue’s (“the Director”) denial of Associated Fire Protection’s claim for refund/credit of sales/use tax.  

On September 2, 2010, the Director filed a motion for summary decision, asserting that the complaint was not timely filed.  We gave Associated Fire Protection until September 21, 2010, to respond to the motion, but it did not respond.  
Findings of Fact


1.  On May 28, 2010, the Director mailed her final decision denying Associated Fire Protection’s claim for a refund/credit of sales/use tax for January 2007 through March 2009 in the amount of $29,612.52.  


2.  Ameren mailed the complaint by certified mail on July 23, 2010.  The complaint states this Commission’s address and names this Commission as the addressee, but the envelope is addressed to:  

Missouri Dept. of Revenue

Division of Taxation & Collection

P.O. Box 3350

Jefferson City, MO  65105-3350

With the complaint, Ameren included an amended refund claim in the amount of $46,242.58.  


3.  The Missouri Department of Revenue received the complaint on July 26, 2010, and forwarded it to the General Counsel’s Office on July 27, 2010.  The General Counsel’s Office hand delivered it to this Commission on July 28, 2010.    

4.  July 28, 2010, was 61 days after May 28, 2010.  July 27, 2010, was not a Saturday, Sunday, or legal holiday.  
Conclusions of Law


Section 144.261
 provides that we have jurisdiction to hear an appeal from the Director’s decision if the complaint is filed “within sixty days after the mailing or delivery of such decision, whichever is earlier.”  The 60-day period begins on the date the decision was mailed.
 


Section 621.205 provides:

1.  For purposes of determining whether documents are filed within the time allowed by law, documents transmitted to the administrative hearing commission by registered mail or certified mail shall be deemed filed with the administrative hearing commission as of the date shown on the United States post office records of such registration or certification and mailing. 
2.  When the last day prescribed for performing any act prescribed by this chapter or chapter 536, RSMo, or the commission, falls on 
a Saturday, Sunday, or a legal holiday in this state, the performance of such act shall be timely if it is performed on the next succeeding day which is not a Saturday, Sunday, or legal holiday.  


“Transmit” means “to send or convey from one person or place to another : FORWARD[.]”
  Associated Fire Protection did not transmit its complaint by certified mail to this Commission; it transmitted the complaint by certified mail to the Director.  This Commission is a neutral, independent agency that is separate from the Department of Revenue.  Although we encourage agencies to forward documents that should have been sent to us, they are under no legal duty to do so.  Because the complaint was not transmitted by certified mail to us, it was not filed until we received it on July 28, 2010.  The 60th day after May 28, 2010, was July 27, 2010, which was not a Saturday, Sunday, or legal holiday.  The filing on July 28, 2010, was not timely.  


As a legislative creation, this Commission has only such jurisdiction as is conferred upon it by statute.
  When the jurisdiction of a tribunal such as this Commission exists only under certain conditions or depends upon a particular mode of application, the tribunal may not act until the required conditions occur or a party properly invokes its power.
  “Failure to comply with statutory time for appeal in an administrative proceeding results in a lapse of jurisdiction and loss of [the] right of appeal.”
  We have no jurisdiction to hear a complaint filed outside the statutory time limit,
 even if it is only one day late.  Neither the Director nor this Commission has any power to change the law.
    


Because the complaint was not timely filed, we have no jurisdiction.  We grant the Director’s motion and dismiss the complaint.


SO ORDERED on September 27, 2010.



____________________________



NIMROD T. CHAPEL, JR. 


Commissioner
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