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DECISION


We find that Joyce Arrowood’s registered professional nurse license is subject to discipline for endangering the welfare of two children under the age of 17 by withholding food and medicine.

Procedure


On April 8, 2003, the State Board of Nursing (Board) filed a complaint alleging that Arrowood’s license is subject to discipline.  Arrowood filed an answer on May 16, 2003.


On August 6, 2003, we held a hearing.  Assistant Attorney General Loretta L. Schouten represented the Board.  Although notified of the time and place of the hearing, neither Arrowood nor anyone representing her appeared.
  The matter became ready for our decision on August 15, 2003, the date the transcript was filed.

Findings of Fact

1. On June 12, 2002, Arrowood knowingly acted in a manner that created a substantial risk to the life of C.R.C. and L.B.C., children less than 17 years old, by withholding food and medicine.

2. On October 11, 2002, the Prosecuting Attorney of Boone County filed an information charging Arrowood with two counts of endangering the welfare of a child.

3. On November 25, 2002, Arrowood pled guilty to two counts of endangering the welfare of a child, a Class D felony.  State v. Arrowood, No. 02CR168313F (Boone County Cir. Ct.).

Conclusions of Law 


We have jurisdiction to hear the Board’s complaint.  Sections 335.066.2
 and 621.045.  The Board has the burden of proving that Arrowood has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


The Board argues that there is cause to discipline Arrowood’s license under § 335.066.2, which authorizes discipline if:


(2) The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution pursuant to the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated pursuant to sections 335.011 to 335.096, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed;

*   *   *


(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *


(12) Violation of any professional trust or confidence[.]


Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).


Incompetence is a general lack of, or a lack of disposition to use, a professional ability.  Forbes v. Missouri Real Estate Comm’n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  Misconduct is defined as “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.  Duncan v. Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs, 744 S.W.2d 524, 533 (Mo. App., E.D. 1988).


Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.  Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).
Guilty Plea


The Board argues that there is cause to discipline Arrowood’s license because she pled guilty to two counts of endangering the welfare of a child under § 568.045, which provides:


1.  A person commits the crime of endangering the welfare of a child in the first degree if:


(1) The person knowingly acts in a manner that creates a substantial risk to the life, body, or health of a child less than seventeen years old; or 


(2) The person knowingly engages in sexual conduct with a person under the age of seventeen years over whom the person is a parent, guardian, or otherwise charged with the care and custody;


(3) The person knowingly encourages, aides or causes a child less than seventeen years of age to engage in any conduct which violates the provisions of chapter 195, RSMo;


(4) Such person enlists the aid, either through payment or coercion, of a person less than seventeen years of age to unlawfully manufacture, compound, produce, prepare, sell, transport, test or analyze amphetamine or methamphetemine or any of their analogues, or to obtain any material used to manufacture, compound, produce, prepare, test or analyze amphetamine or methamphetamine or any of their analogues; or


(5) Such person, in the presence of a person less than seventeen years of age, unlawfully manufactures, compounds, produces, prepares, sells, transports, tests or analyzes amphetamine or methamphetamine or any of their analogues.

Endangering the welfare of a child is an offense reasonably related to the nursing profession and is a crime involving moral turpitude.  We find cause for discipline under § 335.066.2(2).

Incompetency, Misconduct, Gross Negligence


The Board argues that the conduct underlying Arrowood’s guilty plea is cause for discipline.  A guilty plea is evidence of the conduct charged.  Mandacina v. Liquor Control Bd. of Review, 599 S.W.2d 240, 243 (Mo. App., W.D. 1980).  The plea constitutes a declaration 

against interest, which the defendant may explain away.  Nichols v. Blake, 418 S.W.2d 188, 190 (Mo. 1967).


In her answer to the Board’s complaint, Arrowood states:  “At this time I choose to state I agree in part with some of the accusations but deny some also.”  This statement does not refute or explain away the declaration against interest she made when she pled guilty.  Therefore, we find that she committed the underlying conduct as charged and as we set forth in Finding 1.  Arrowood knowingly withheld food and medicine from two children, which endangered their welfare.  This is misconduct, not mere gross negligence.  


There is a question as to whether Arrowood’s conduct constitutes incompetence.  We have found that one or two instances of negligence does not necessarily constitute incompetence.  State Bd. of Regis’n for the Healing Arts v. Moheet, No. 01-0064 HA (Mo. Admin. Hearing Comm’n June 20, 2002); State Bd. of Regis’n for the Healing Arts v. Swanson, No. 99-1039 HA (Mo. Admin. Hearing Comm’n Sept. 12, 2001).  For this proposition, we cited an unpublished decision, Bever v. State Bd. of Regis’n for the Healing Arts, 2001 WL 68307 (Mo. App., W.D. January 30, 2001), cause ordered transferred to Supreme Court, (March 27, 2001), rehearing denied, (March 27, 2001).  We also addressed this issue in State Bd. of Optometry v. Marler, No. 96-0383 BO (Mo. Admin Hearing Comm’n July 9, 1997).  In that case, we noted the difficulty in making a finding of incompetency based on a single act.


In this case, considering the circumstances, we find that knowingly failing to give medication and food to two children evidences a general lack of disposition to use a professional ability and constitutes incompetency.  We find cause for discipline under § 335.066.2(5).

Violation of Professional Trust


The Board argues that Arrowood’s conduct was a violation of professional trust and confidence, and we agree.  We find cause for discipline under § 335.066.2(12).

Summary


Arrowood’s license is subject to discipline under § 335.066.2(2), (5) and (12).


SO ORDERED on August 26, 2003.



________________________________



CHRISTOPHER GRAHAM



Commissioner

	�In her answer, Arrowood states that she planned to appear at the hearing and represent herself, but she did not do so.


	�The Board’s complaint describes Arrowood’s conduct more fully, alleging that she fell asleep on two separate nights and failed to administer tube feedings and breathing treatments to twin girls.  We cannot be so specific in our findings because we have no evidence of these facts.  We only have evidence – the guilty plea – of the conduct  as charged.





	�Statutory references are to the 2000 Revised Statutes of Missouri.
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