Before the

Administrative Hearing Commission

State of Missouri

LLOYD G. ARNSMEYER and JO E. 
)

ARNSMEYER, 
)



)



Petitioners,
)




)


vs.

)

No. 06-0939 RI




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION

We deny Lloyd G. and Jo E. Arnsmeyer’s claims for credit or refund of Missouri income tax for 1997, 1998, and 1999.  The Arnsmeyers are liable for $1,980 in Missouri income tax and $101 in estimated tax penalty for 2000, and $298 in Missouri income tax for 2001, plus interest.  

Procedure


On June 20, 2006, the Arnsmeyers appealed the Director of Revenue’s (“the Director”) final decisions denying their refund claims for 1997, 1998 and 1999, and assessing them additional Missouri income tax for 2000 and 2001.  The Arnsmeyers requested forms from the Director for an offer in compromise, and the Director mailed them on June 19, 2006.  This Commission convened a hearing on the complaint on January 4, 2007.  Senior Counsel Joyce Hainen represented the Director.  Lloyd Arnsmeyer represented himself.  On September 12, 2007, we issued an order holding the case in abeyance for the parties to make efforts to reach a 
compromise.  On October 11, 2007, the Director notified this Commission that she had sent documents to the Arnsmeyers on September 14, 2007, but had received no response.  
Findings of Fact

1. The Arnsmeyers trusted an accounting firm to prepare and file their Missouri income tax returns for 1997, 1998, 1999, 2000, and 2001.  
2. The Arnsmeyers moved from Missouri to Texas in 2003, and their accountant still had not filed the Missouri income tax returns for 1997, 1998, 1999, 2000, and 2001.  
3. The Director received information from the Internal Revenue Service regarding the Arnsmeyers’ 2000 federal return status.  On September 9, 2005, the Director sent the Arnsmeyers a non-filer notice, stating that the Arnsmeyers had not filed a 2000 Missouri income tax return.  
4. The Arnsmeyers inquired of their accounting firm to find out what was going on.  The Arnsmeyers also consulted with a tax attorney in Texas, but he failed to file documentation for them.  On October 13, 2005, their accounting firm filed Missouri income tax returns for 1997, 1998, 1999, and 2000 with the Director.  The Arnsmeyers claimed refunds for 1997, 1998, and 1999 as follows: 


Tax
Withholdings
Refund

1997
$0
$648
$648


1998
$1,340
$1,844
$504


1999
$5,313
$6,589
$1,276

On the 2000 return, the Arnsmeyers reported:  


Tax
$2,511

Withholdings
$531


Payment due
$1,980


Estimated tax penalty
$101


Total amount due
$2,081

5. On October 14, 2005, the accounting firm filed a 2001 Missouri income tax return with the Director, reporting:  


Tax
$1,655


Withholdings
$1,357


Tax due
$298

6. The accountant told the Arnsmeyers that the overpayments from 1997, 1998 and 1999 would cover the tax due for 2000 and 2001.  

7. On June 5, 2006, the Director issued a final decision stating that the Arnsmeyers were not entitled to a refund for 1997, 1998 and 1999.  

8. On June 9, 2006, the Director issued a final decision stating that the Arnsmeyers were liable for $1,980 in Missouri income tax and $101 in estimated tax penalty for 2000, plus interest, and $298 in Missouri income tax, plus interest, for 2001.  

9. On June 19, 2006, at the Arnsmeyers’ request, the Director sent forms to the Arnsmeyers for an offer in compromise.  

Conclusions of Law

This Commission has jurisdiction over appeals from the Director’s final decisions.
  The Arnsmeyers have the burden to prove that they are entitled to a credit or refund and are not liable for the amounts that the Director assessed.
  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.
  


This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.
  We have heard Lloyd Arnsmeyer’s 
testimony and have found him to be a credible witness.  We have found as a fact, based on Arnsmeyer’s testimony, that the Arnsmeyers relied on a professional accounting firm, which failed to file their 1997, 1998, 1999, 2000, and 2001 returns until 2005.  

The Arnsmeyers do not dispute that they owed $1,980 in Missouri income tax and $101 in estimated tax penalty for 2000, and $298 in Missouri income tax for 2001.  At the hearing, Lloyd Arnsmeyer stated that he does not expect a refund, but would like the assessments for 2000 and 2001 to be abated because the Arnsmeyers had overpaid taxes for 1997, 1998, and 1999, which could have been applied to the liabilities for the later years.  The Arnsmeyers assert that they have suffered a number of personal and financial hardships.   


Arnsmeyer is requesting that a credit for overpayment of tax for 1997, 1998, and 1999 be applied to the liabilities for 2000 and 2001.  Section 143.801 provides:  


1.  A claim for credit or refund of an overpayment of any tax imposed by sections 143.011 to 143.996 shall be filed by the taxpayer within three years from the time the return was filed or two years from the time the tax was paid, whichever of such periods expires the later; or if no return was filed by the taxpayer, within two years from the time the tax was paid.  No credit or refund shall be allowed or made after the expiration of the period of limitation prescribed in this subsection for the filing of a claim for credit or refund, unless a claim for credit or refund is filed by the taxpayer within such period.  

2.  If the claim is filed by the taxpayer during the three-year period prescribed in subsection 1, the amount of the credit or refund shall not exceed the portion of the tax paid within the three years immediately preceding the filing of the claim plus the period of any extension of time for filing the return.  If the claim is not filed within such three-year period, but is filed within the two-year period, the amount of the credit or refund shall not exceed the portion of the tax paid during the two years immediately preceding the filing of the claim.  

The Director cites Andrews v. Director of Revenue, No. 00-2181 RI (Mo. Admin. Hearing Comm’n Jan. 9, 2002), where we held that if a taxpayer fails to file a return within two 
years after the date of the payment, § 143.801.1 bars a claim for refund or credit.  We stated that for us to determine otherwise would mean that no claim could be finally barred by the two-year clause because the taxpayer could file a return at any time and have three more years to assert the claim.  We did not allow a taxpayer to extend the limitations period simply by filing a late return.  Our reasoning was based on Miller v. United States, 38 F.3d 473, 475-76 (9th Cir. 1994), which construed the substantially similar federal statute.
  In Omohundro v. United States, 300 F.3d 1065 (9th Cir. 2002), the court abrogated Miller, and held that the taxpayer’s claim for credit was included in her tax return and was not time-barred.  

However, even if we consider the Arnsmeyers’ claims for credit or refund to have been filed along with their returns in October 2005, and thus filed within three years from the time the return was filed, § 143.801.2 provides that the amount of credit or refund cannot exceed the portion of the tax paid within the three years immediately preceding the filing of the claim plus the period of any extension of time for filing the return.  The Arnsmeyers’ withholdings were paid during 1997, 1998, and 1999, which was not within the three years immediately preceding the claims for credit or refund.  Therefore, the statute does not allow credit for the overpayments against their liability for 2000 and 2001.   

The Arnsmeyers argue that it is unfair that the Director is allowed a longer period of time to make an assessment than they are allowed to claim a credit or refund.  We sympathize with the Arnsmeyers.  However, neither the Director nor this Commission can change the statutes.
  We must follow the laws that the legislature has enacted, and we cannot make a decision solely on the basis of equity.
  


The Arnsmeyers are liable for $1,980 in Missouri income tax and $101 in estimated tax penalty for 2000, and $298 in Missouri income tax for 2001.  Interest applies as a matter of law.
  
Summary 

The Arnsmeyers are not entitled to a credit for overpayment of their 1997, 1998 and 1999 Missouri income taxes.  They are liable for $1,980 in Missouri income tax and $101 in estimated tax penalty for 2000, and $298 in Missouri income tax for 2001, plus interest.  

SO ORDERED on December 19, 2007.



________________________________



JUNE STRIEGEL DOUGHTY 



Commissioner
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