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DECISION
Michael Armstrong is not subject to discipline as a licensed clinical social worker.
Procedure


On November 13, 2009, the Missouri State Committee for Social Workers (“the Committee”) filed a complaint to establish cause to discipline Armstrong.  On January 5, 2010, we served Armstrong with our notice of complaint/notice of hearing and a copy of the complaint by certified mail.  On January 26, 2010, Armstrong filed an answer.  We held a hearing on 
April 12, 2010.  Assistant Attorney General Ronald Q. Smith represented the Committee.  Armstrong appeared on his own behalf.  The case became ready for our decision when the last brief was filed on September 7, 2010.
Findings of Fact

1. The Committee licensed Armstrong to practice clinical social work on August 21, 1992.  Armstrong's license has been current and in good standing from then until the present time.  
2. In 2004, Armstrong was charged with statutory rape and statutory sodomy.  Those charges were subsequently dropped.

3. Subsequent to the rape charges, a state agency mandated that a monitor sit outside Armstrong’s counseling room at certain times.

4. Armstrong was employed at Ava Counseling Services at all relevant times.
5. K.B., who was 16 years old at the time, started seeing Armstrong for counseling on February 19, 2007.    

6. Armstrong had an uneasy feeling about K.B. and instructed that she could only have appointments with him with another person in the office outside his open office door.
7. K.B. had a history of self-mutilation.

8. K.B. was sexually active at the time she was being counseled by Armstrong, but described herself as a “technical virgin.”

9. On the “General Information Form” used by Ava Counseling Services dated February 19, 2007, K.B.’s presenting situation was described as “wants family counseling w/father- used to see Lise Rogers R/O
 OCD depression molested at 3 ½ raped at 3 ½-6 by mom’s S.O.”
10. On a “Medicaid Treatment Plan” for K.B. dated February 26, 2007, Armstrong completed the “Goals” fill-in-the-blank area as follows:  “investigate medication intervention Establish alternatives to OCD behaviors allow venting on sexual abuse find positives to (arrow sign indicating “increase”) self esteem.”
11. Armstrong asked LoAnn Byers, who worked at Ava Counseling Services, to sit outside a door to his office during his sessions with K.B.

12. K.B.’s biological father attended the first two sessions with Armstrong with K.B., but left following the father’s angry outburst during the third session and did not return.
13. K.B. believed that she had suffered sexual abuse (including but not limited to vaginal and anal rape, and oral molestation) by her biological mother’s boyfriends from age 3 to age 7.
14. K.B. was not seen by medical personnel as a result of the sexual assaults that she alleged happened between ages 3 and 7.

15. Vaginal or anal intercourse perpetrated on a 3 to 7-year-old girl would have caused damage requiring medical attention.

16. In their initial counseling session, Armstrong disclosed to K.B. that he had been charged with rape and that the charge had been dropped.

17. K.B. and Armstrong discussed matters of a sexual nature, including sexual experimentation, oral sex, anal sex, and virginity, during their counseling sessions.

18. K.B. brought a friend who was interested in therapy to two counseling sessions, in which the friend had questions about sex.

19. Once during a counseling session, where Armstrong was discussing emotional scars being similar to physical scars, K.B. told Armstrong about a scar on her breast that concerned her.

20. While telling Armstrong about her scar, K.B. pulled her shirt over to the side to show Armstrong the scar.  Armstrong suggested putting ointment on it.
21. K.B.’s last counseling session with Armstrong was on May 28, 2007.
22. K.B. told her foster mother that she did not want to see Armstrong anymore as a result of the sexual discussions, particularly one where she said that Armstrong asked her to “write a letter to my boyfriend telling him what I wanted him to do in detail on our honeymoon.”

23. Armstrong took progress notes of his sessions with K.B.
24. Armstrong’s progress notes only obliquely mention sexual issues at all, and do not mention the discussions he had with K.B. on sexual matters.

25. K.B.’s foster parents lodged a complaint against Armstrong with the Child Advocacy Center in Springfield, Missouri, on June 15, 2007.  This disciplinary proceeding arose from that action.
Conclusions of Law


We have jurisdiction of the complaint.
  The Committee has the burden to prove facts for which the law allows discipline.
  

The Committee contends that Armstrong's statements are cause for discipline under 

§ 337.630.2 for:

(5) Incompetency [or] misconduct…in the performance of the functions or duties of a social worker licensed pursuant to this chapter;

(6) Violation of, or assisting or enabling any person to violate, any provision of sections 337.600 to 337.689, or of any lawful rule or regulation adopted pursuant to sections 337.600 to 337.689;
*   *   *

(13) Violation of any professional trust or confidence;

*   *   *

(15) Being guilty of unethical conduct as defined in the ethical standards for clinical social workers adopted by the committee by rule and filed with the secretary of state.
The Committee must prove the grounds for discipline by a preponderance of the evidence.

“Preponderance of the evidence” is defined as that degree of evidence that “is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows the fact to be proved to be more probable than not.”[
]

The Committee contends that Armstrong's actions violated ethical standards in 20 CSR 2263-3.020, which provides in relevant part:
(6) Licensed social workers . . . shall not engage in any activity that exploits clients, students or supervisees, including sexual intimacies, which means physical or other contact by either the licensed social worker . . . including, but not limited to:
*   *   *
(E) Exhibitionism and voyeurism (exposing one's self or encouraging another to expose him/herself); and 

(F) Comments, gestures or physical contacts of a sexual nature.
20 CSR 2263-3.010(1) provides:
The ethical standards/disciplinary rules for members of the profession…are mandatory. The failure of a member of the profession to abide by any ethical standard/disciplinary rule in this chapter shall constitute unethical conduct and be grounds for disciplinary proceedings.
Sexual discussions and the credibility of Armstrong and K.B.

The Committee’s allegations of misconduct, incompetency, violation of professional trust, and exploitation through comments of a sexual nature are based largely on discussions between Armstrong and K.B.  Both sides agree that the conversations in question were of a sexual nature, but otherwise disagree as to how they occurred.  K.B. alleges that she was the childhood victim of multiple anal and vaginal rapes.  However, the Committee’s expert witness, Finck, agreed with Armstrong that a female aged 3 to 7 who was raped in this manner would have significant damage not presented in her case.  K.B. believed that she needed to get a handle on her perception of past sexual abuse in order to live a better life.  She could not remember who brought up sex, but said that it was brought up all the time.  Finck and Armstrong agreed that treatment in this sort of case revolved around moving the client from her perception as a victim to a survivor.  The issue of K.B.’s recollection of past abuse relates to Armstrong’s treatment, but does not bear on her credibility as to these allegations.  This Commission makes no finding on this issue, however.  Armstrong’s treatment of K.B. was therapeutic, but not necessarily successful.  However, this unsuccessful outcome is not the basis of discipline.

The first conversation raised by K.B. in her testimony concerned sexual experimentation. She testified that Armstrong told her that she needed to experiment with sex to be experienced for her husband and discover what she liked and did not like.  She testified that she could not 
recall who initiated the conversation.  Armstrong said that the subject came up when she asked him how she could gain sexual experience without getting married.


The second conversation that K.B. recalled concerned oral sex.  She testified that Armstrong asked about her experience with oral sex, and that he raised the issue.  Armstrong had no alternative explanation of the discussion, or who raised the issue, other than his general statements that with regard to sexual matters, he was only answering her questions.

The third conversation concerned anal sex.  K.B. testified that Armstrong asked her if she would ever be willing to have anal sex, and she said no.  She testified that Armstrong then asked if she had ever been anally raped, and when she said yes, he said that explains it.  She recalled neither the context nor who initiated the conversation.  Armstrong alleged that K.B. initiated the topic in the context of whether she could have anal sex and still remain a “technical virgin.”


The fourth conversation related to virginity.  According to K.B., Armstrong asked her whether she considered herself a virgin, to which she said technically she did because she had never had vaginal sex.  She testified that Armstrong raised the subject.  Armstrong responded that this was part of the anal sex discussion and that she brought up the subject.


In the fifth conversation, K.B. related that Armstrong had asked her to “write a letter to my boyfriend telling him what I wanted him to do in detail on our honeymoon.”  Armstrong, however, explained the conversation as follows:
[S]he had gone through a big process of what type of man she was looking for and how she wanted to live her life.  I asked her to fantasize about how she wanted the wedding to go about, not the wedding night, not the honeymoon, not the boyfriend, but how she wanted the wedding to go.[
]

The sixth conversation concerned the prior rape charge against Armstrong.  According to K.B., in the process of disclosing to her that he had been previously charged with rape and the charges had been dropped, Armstrong had told her that the charges had been dropped in part because the alleged victim could not say whether Armstrong had been circumcised.  Armstrong said that he admitted disclosing the rape charge to K.B. because he wanted K.B. to hear about it from him, and not from another source.

The Committee attacked Armstrong’s credibility at several points at the hearing and in its post-hearing filings, arguing that K.B.’s versions of the conversations were accurate, while Armstrong’s were incredible.  However, we found Armstrong to be generally credible.  We also found K.B. to be generally credible, but unable to explain or remember key facts related to multiple instances, specifically who brought up sex as a topic in therapy.  As their versions of these conversations were not diametrically opposed to each other, these findings are not inconsistent.  We also note that neither party asked Byers, who sat outside an open door to Armstrong’s office while he conducted sessions with K.B., what she heard during those sessions. Thus, we can conclude only that Armstrong and K.B. had some discussions regarding sexual matters, as we state in our Finding 17 above.
Voyeurism


The Committee alleges that Armstrong committed voyeurism when he allegedly looked down K.B.’s shirt while she was sitting on a couch in his office.  According to K.B., she told him that she had a scar on her breast and, when she did so, she pulled open her shirt to look at it.  She alleges that at that point Armstrong got up from his recliner, about four feet away from her, and looked down her shirt at her breast while she held it aside.


Armstrong’s version, as told to the Committee at the January 8, 2008 interview, was that K.B. was wearing a “rather low-cut outfit” and that she said she was embarrassed by the scar. She showed the scar to him, after which he recommended that she use Mederma for the scar.  He went on to say that the damage to the skin could have been a stretch mark from fat.

At the hearing, Armstrong demonstrated how he said that K.B. showed him the scar by unbuttoning two buttons of his business shirt and moving the shirt over with his left hand to a point somewhere below the collarbone.


We conclude that K.B. exposed some part of her chest to Armstrong.  Armstrong did not engage in voyeurism, but instead bore witness to a client’s exhibition without encouraging this activity.
Misconduct

Misconduct is defined as “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  The Committee alleges that Armstrong’s having non-therapeutic, inappropriate discussions of a sexual nature with K.B., a teenage victim of child sexual abuse, constituted misconduct.  We find that this allegation is not sufficiently supported by the evidence to support a finding of misconduct.  The parties dispute whether the conversations were non-therapeutic or inappropriate, and the Committee’s evidence does not lead us to that conclusion.

The Committee also alleges that Armstrong “acted willfully for his own benefit, rather than for the benefit of the client.”  It presents no direct evidence that Armstrong acted for his own benefit at all, much less willfully so – and we decline, in the absence of any supporting evidence, to accept the inference that Armstrong’s “benefit” was his own sexual gratification. 
We find no grounds to discipline Armstrong for misconduct.  
Incompetency

The Committee argues that if Armstrong’s conduct, particularly the sexual discussions, could not be found to support a claim of misconduct through Armstrong’s wrongful intention, then at a minimum, they must support a finding of incompetency.  But incompetency is not a “lesser included offense” of misconduct.  Instead, incompetency is defined as a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  We follow the analysis of incompetency found in the Supreme Court’s opinion in Albanna v. State Bd. of Regis’n for the Healing Arts.
  Incompetency is a “state of being” amounting to an inability or unwillingness to function properly.
 
Finck, the Committee’s expert witness, testified that a counselor treating sex abuse victims should have some sort of specialized training, and Armstrong had none.  But Finck did not testify that the failure to have such specialized training rendered Armstrong incompetent, or otherwise express any opinion regarding Armstrong’s alleged incompetency.  Moreover, Armstrong contested the validity of K.B.’s belief that she had endured a four-year period of multiple rapes by a number of men without requiring medical attention.  Accordingly, his treatment may not have been designed to address the issues that a rape victim might have, and no advanced or specific training would have been necessary.
We would be concerned if a counselor who discussed sexual matters with a patient who presented with a history of sexual abuse lacked specific training in sexual abuse, as that would be evidence of incompetency.  This situation, however, is different in that the therapy was not to treat that sort of trauma.  We believe that Armstrong committed errors in judgment by (a) talking about sex to the extent that he did with K.B. and (b) not documenting the discussions in his 
patient notes.  We also believe that K.B. was negatively affected by these conversations.  But we do not believe that Armstrong’s errors in judgment reflect incompetency.
Violating a Lawful Rule/Committing Unethical Conduct

The Committee alleges that Armstrong violated the profession’s ethical rules, 20 CSR 2263-3.020, by committing voyeurism and making comments of a sexual nature.  If Armstrong violated these rules, then he would be subject to discipline under § 337.620.2(6) and (15).
As we set out under “Voyeurism” and “Sexual discussions” above, there are serious evidentiary disputes between the parties as to what exactly went on with the alleged voyeurism incident.  But we need not resolve those disputes, because the ethical rule requires proof not only that the voyeurism occurred, but that the activities exploited K.B.  The non-legal dictionary definition of “exploit” is, “to make use of meanly or unfairly for one’s own advantage.”
  A better definition for purposes of this case is the definition of “sexual exploitation” found in Black’s, which is “the use of a person, esp. a child, in prostitution, pornography, or other sexually manipulative activity that has caused or could cause serious emotional injury.”
  Even that definition is broader than Missouri’s statutory definition of the crime of sexual exploitation of a minor, which is “knowingly or recklessly photograph[ing], film[ing], videotap[ing], produc[ing] or otherwise creat[ing] obscene material with a minor or child pornography.”

While we do not question K.B.’s sincerity when she testified that the sexual discussions made her uncomfortable, the test of whether the ethical rule was violated is not whether the discussion made her uncomfortable, but whether Armstrong’s actions exploited her.  We conclude that they did not, by any applicable standard.  We therefore find no cause for discipline under §§ 337.630.2(6) or (15).
Violation of Professional Trust or Confidence

Professional trust or confidence is the reliance on the special knowledge and skills that professional licensure evidences.
  Reliance on a professional's special knowledge and skills creates a professional trust, not only between the professional and his clients, but also between the professional and his employer and colleagues.

K.B. had a right to have trust and confidence in Armstrong’s special knowledge and skills, but did he violate that trust and confidence by his actions?  Finck, the Committee’s expert, alleges that he did, saying, “It goes outside the therapeutic relationship where there's something that is happening within the therapy that is positive and is directed towards the client's good, and the focus has changed to meeting a need of the therapist at the client's expense.”
  We agree with the statement in the abstract, but cannot find any evidence in the record to support the claim that Armstrong’s actions were intended to meet his alleged needs.  To the contrary, Armstrong took the precaution of having Byers act as a monitor outside his office when he was counseling K.B. Also, K.B. brought a friend with her to discuss sex-related issues with Armstrong.
We also considered whether Armstrong’s alleged failure to adhere to the stated goals of K.B.’s treatment by deviating into discussions of sexual matters violated professional trust.  We found no guidance with regard to that issue and, rather than create a rule from scratch, examined other cases in which this Commission has evaluated whether a social worker had violated his or her duty of professional trust or confidence.  We found:
· State Committee for Social Workers v. Sloan-Bell
:  the social worker falsely billed Medicaid for over $35,000 worth of services she did not perform, and was convicted of felony stealing by deceit.

· State Committee for Social Workers v. Jones
:  the social worker had submitted false and erroneous bills to Medicaid for over $25,000; her Medicaid claims had a 97% error rate.

· State Committee for Social Workers v. Deevers
:  the social worker was involved in an extensive personal relationship with a client.

· State Committee for Social Workers v. Spencer
:  the social worker was convicted of raping and sodomizing his clients.

While we acknowledge that our prior decisions lack precedential value, these cases help guide us to a conclusion that Armstrong’s actions did not constitute a betrayal of professional trust or confidence. 

In this case, Armstrong ensured that there was a staff person present outside his open office door when he counseled K.B. to forestall accusations of the sort made here.  We do not find that the conduct as described in this case gives rise to the level of a betrayal of professional trust or confidence, and find no cause for discipline under § 337.630.2(13).
Summary

Armstrong is not subject to discipline.

SO ORDERED on March 30, 2011.


________________________________



NIMROD T. CHAPEL, JR. 


Commissioner

�The testimony did not reveal more specific information about this mandate, such as which entity imposed it or the duration of the mandate. The mandate was not in effect when Armstrong started counseling K.B.


�Tr. at 28.


�The Committee’s expert witness thought “R/O” meant “regarding.”  R/O means “rule out.”


�Armstrong recalled telling Byers by way of explanation, “This isn’t my first goat roping.” Tr. at 128.


�The content and scope of these discussions, as well as how they were initiated, are discussed under “Sexual discussions and the credibility of Armstrong and K.B.” below.


�The parties dispute whether K.B. did or did not show Armstrong the scar, or whether he tried to look at her breast, as well as other particulars about the incident, which is discussed under “Voyeurism” below.


�Tr. at 33. The honeymoon discussion is also discussed under “Sexual discussions and the credibility of Armstrong and K.B.” below.


	�Section 621.045.  Statutory references are to RSMo Supp. 2010.  


	�Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


	�State Board of Nursing v. Berry, 32 S.W.3d 638, 642 (Mo. App., W.D. 2000).


�Id.


�Tr. at 134.


�K.B. agreed that Armstrong had given this statement as the reason for his disclosure to her. 


�Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  


�Tendai v. Missouri Bd. of Regis’n for the Healing Arts, 161 S.W.3d 358, 369 (Mo. banc 2005).  


�293 S.W.3d 423 (Mo. banc 2009).


�Id. at 435.


�MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 441 (11th ed. 2004).


�Black’s Law Dictionary 9th ed. 1498.


�Section 573.023.


�Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943). 


�State Bd. of Nursing v. Morris, No. BN-85-1498 at 11 (Mo. Admin. Hearing Comm'n Jan. 4, 1988).


�Tr. at 72-73.


�No. 08-1818 SW (May 1, 2009).


�No. 06-1298 SW (Nov. 14, 2007).


�No. 03-0995 SW (Jan. 7, 2005).


�No. 00-0736 SW (May 25, 2000).
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