Before the

Administrative Hearing Commission

State of Missouri

NANCY LYNNE ARMSTRONG,
)




)



Petitioner,
)




)


vs.

)

No. 01-1293 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On July 26, 2001, Nancy Lynne Armstrong filed a petition appealing the Director of Revenue’s final decision assessing state tax, local tax, and a motor vehicle title penalty.  We convened a hearing on the petition by telephone on October 26, 2001.  Armstrong presented her case.  Senior Counsel James Spradlin represented the Director.  Our reporter filed the transcript on March 20, 2002.  

Findings of Fact

1. On October 9, 2000, Armstrong purchased a 1995 Ford Taurus, vin 1FALP52U0SA164647.  On that date, Armstrong’s address was 3524 N. Park, Kansas City, Missouri.  She paid $1,000 down and financed the remaining $6,075.  

2. Armstrong is a United States Army veteran disabled in the line of duty.  Soon after the purchase, her husband, who handles family finances, was jailed.  Armstrong went to Indiana 

to help her ill sister, and fell ill herself.  She returned in late December 2000.  When she returned, the United States bankruptcy trustee
 gave her the choice of keeping the car or having it sold to pay her creditors.  She chose the latter, and the finance company repossessed it.  

3. Armstrong did not pay tax on that purchase.  Armstrong owes $256.67 in state tax and $151.88 in local tax.  By assessment dated July 6, 2001, the Director assessed those amounts against Armstrong.  

Conclusions of Law


We have jurisdiction to hear Armstrong’s petition.  Section 621.050.1.
  We do not review the Director’s decision, but find the facts and make the decision by applying existing law to the facts.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).  We must do what the law requires the Director to do.  Id. at 20-21.  However, we have the same degree of discretion as the Director and need not exercise it the same way.  State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).


Armstrong has the burden of proof on the petition.  Section 621.050.2.  As the defending party, the Director shows her right to a favorable decision on Armstrong’s claim by establishing facts that negate any element of that claim.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 381 (Mo. banc 1993).


The Director argues that Armstrong owes tax under section 144.070.1, which provides:


At the time the owner of any . . . motor vehicle . . . which was acquired in a transaction subject to sales tax under the Missouri sales tax law makes application to the director of revenue for an official certificate of title and the registration of the automobile . . ., he shall present to the director of revenue evidence 

satisfactory to the director of revenue showing the purchase price . . . in the acquisition of the motor vehicle . . . or that no sales tax was incurred in its acquisition, and if sales tax was incurred in its acquisition, the applicant shall pay or cause to be paid to the director of revenue the sales tax provided by the Missouri sales tax law[.]

Section 144.069 sets forth the applicable local tax: 


All sales of motor vehicles . . . shall be deemed to be consummated at the address of the owner thereof, . . . and all applicable sales taxes levied by any political subdivision shall be collected on such sales by the state department of revenue on that basis.

The facts require us to impose the tax because the buyer of a vehicle must pay tax on the purchase to the Director, and Armstrong bought the car.  Section 144.070.1.  Therefore, we conclude that Armstrong owes $256.67 in state tax and $151.88 in local tax.  


Section 301.190.5 provides a penalty of $25 per 30 days to a maximum of $100 when “application for the certificate is not made within thirty days after the vehicle is acquired by the applicant[,]” “but such penalty may be waived for a good cause shown.”  We conclude that the illness of Armstrong’s sister and her own illness prevented her from titling the car in a timely fashion.  As to the remainder of the penalty period, Armstrong’s hardships constitute good cause for not titling the car.  Therefore, we assess no title penalty.  


We conclude that Armstrong owes $256.67 in state tax, $151.88 in local tax, and no title penalty.


SO ORDERED on April 24, 2002.




________________________________




WILLARD C. REINE




Commissioner

�Armstrong states that she had been discussing bankruptcy with her lawyer for about a year.  However, the record does not reveal the date on which Armstrong filed a petition for relief under the bankruptcy laws.  In any event, the trustee gave Armstrong the option of keeping the car.  





�Statutory references are to the 2000 Revised Statutes of Missouri.
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