Before the

Administrative Hearing Commission

State of Missouri

AQUILA, INC., (n/k/a KCP&L GREATER
)
MISSOURI OPERATIONS COMPANY)
)

AND SUBSIDIARIES,
)



)



Petitioner,
)




)


vs.

)

No. 08-0637 RI



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


KCP&L Greater Missouri Operations Co. (f/k/a Aquila, Inc.) and Subsidiaries is not entitled to a refund of Missouri corporate income tax for 1997.  
Procedure


Aquila, Inc. (“Aquila”) filed a complaint on April 4, 2008, challenging the Director of Revenue’s (“the Director”) final decision denying its claim for a refund of 1997 Missouri income tax.   

This Commission convened a hearing on the complaint on January 14, 2009.  At the hearing, the parties filed a “Joint Stipulation Regarding Underlying Facts and Exhibits.”  Michael D. Fielding, with Husch Blackwell Sanders LLP, represented KCP&L.  Senior Counsel Michael L. Murray represented the Director.  The matter became ready for our decision on    April 15, 2009, when Aquila filed the last written argument.  
Findings of Fact 

1.  KCP&L Greater Missouri Operations Company, f/k/a Aquila, Inc., f/k/a UtiliCorp United, Inc. (“KCP&L”) is a Delaware corporation.  Its principal place of business is in Kansas City, Missouri.  Utilicorp changed its name to Aquila in 2002.  Aquila changed its name to KCP&L on or about October 17, 2008.    

2.  KCP&L is the common parent of an affiliated group of corporations within the meaning of § 1504 of the Internal Revenue Code.  The other petitioners are corporations that were wholly owned subsidiaries of Utilicorp during the 1996 and 1997 tax years.  


3.  On November 4, 1999, the Missouri Department of Economic Development notified the Director of Utilicorp’s eligibility for $262,608 in Missouri tax credits under § 620.1039, RSMo 1994, resulting from certain qualified research expenses for its 1996 tax year.


4.  Utilicorp and its subsidiaries filed a consolidated federal income tax return for the tax year ending December 31, 1996.  On or about October 15, 1997, Utilicorp timely filed a separate company Missouri income tax return for its tax year ending December 31, 1996.  


5.  On or about December 22, 1999, Utilicorp filed its first amended 1996 separate company Missouri income tax return, reporting a tax liability of $769,768 and thereby utilizing the entire $262,608 of tax credits.  

6.  On or about February 28, 2000, Utilicorp and its subsidiaries filed a 1996 Missouri income tax return on a consolidated basis as a claim for refund in accordance with General Motors Corp. v. Director of Revenue.
  The parties stipulate that this is the “second amended 1996 Missouri Return,” though it was actually the first 1996 Missouri return that the affiliated group filed on a consolidated basis.   


7.  Upon review of the second amended 1996 Missouri return, the Missouri Department of Revenue adjusted the affiliated group’s Missouri income tax liability to $224,769, and subsequently applied $224,769 of the $262,608 in tax credits to offset the affiliated group’s 1996 Missouri income tax liability, leaving $37,839 of the tax credits available to be carried forward to its succeeding five income tax periods.  


8.  Utilicorp obtained a six-month extension from the Director to file its 1997 Missouri income tax return.  

9.  Utilicorp timely filed its 1997 separate company Missouri income tax return on or about June 30, 1998.  Utilicorp reported zero tax credits carried forward from 1996.  


10.  On or about October 14, 1998, Utilicorp filed its first amended 1997 separate company Missouri income tax return to reflect the correct federal taxable income for 1997.  Utilicorp reported Missouri income tax liability of $545,119 and reported zero credits carried forward from 1996.  


11.  On or about February 28, 2000, Utilicorp and its subsidiaries filed a 1997 consolidated Missouri income tax return as a claim for refund in accordance with General Motors.  The parties stipulate that this is the “second amended 1997 Missouri Return.”  The affiliated group reported federal taxable income of $24,230,672, Missouri income tax liability of $10,099, and zero credits carried forward from 1996.  Upon review of the second amended 1997 Missouri return, on December 26, 2002, the Director adjusted the affiliated group’s Missouri income tax liability to $94,155.  The adjustment did not provide for the carryforward of the $37,839 in tax credits not utilized in 1996.  

12.  On or about February 26, 2004, Aquila and subsidiaries filed a consolidated 1997 Missouri income tax return due to changes required by the carryback of a federal net operating loss from 2002 to 1997.  The parties stipulate that this is the “third amended 1997 Missouri 
Return.”  On the third amended 1997 Missouri income tax return, the affiliated group reported federal taxable income of $0.  The affiliated group reported $24,230,673 as a Missouri addition for state and local bond interest (Form MO-1120 Part 1, line 1a), and typed in “ NOL C/B-12/31/02”
 on the same line.  The affiliated group reported Missouri corporation income tax liability of $12,056 and zero tax credits carried forward from 1996. 


13.  On or about March 17, 2005, Aquila and subsidiaries filed a consolidated 1997 Missouri income tax return.  The parties stipulate that this is the “fourth amended 1997 Missouri Return.”  The affiliated group filed the fourth amended 1997 Missouri return to correct the third amended return, which failed to reflect the Director’s adjustment described in Finding 11.  On the fourth amended Missouri return, the affiliated group reported federal taxable income of $0.  The affiliated group reported $24,230,673 as a Missouri addition for state and local bond interest (Form MO-1120 Part 1, line 1a) and typed in “ Fed NOL C/B-12/31/02” on the same line.  The affiliated group reported Missouri corporate income tax liability of $111,681, zero tax credits carried forward from tax period 1996, and a total due of $15,569.  Along with the return, the affiliated group remitted a check for $15,569 as a payment for 1997 income tax due.  


14.  Neither the third nor fourth 1997 amended Missouri return reported the $37,830 in carryforward tax credits.  


15.  In 2007, the IRS audited the affiliated group’s 1996 and 1997 federal income tax returns.  As a result of the examination, Aquila and the IRS agreed to adjustments to the affiliated group’s federal taxable income for 1996 and 1997 and entered into a settlement agreement (Form 870-AD) for such years.  The IRS reduced the affiliated group’s 1996 federal taxable income from $72,200,731 to $48,533,651, and reduced the affiliated group’s 1997 federal taxable income from $24,230,673 to -$659,626,788.  The amount of the adjustments 
required approval by the Joint Committee on Taxation, which granted approval.  The adjustments were finalized on March 22, 2007.  


16.  As a result of the federal audit, on or about October 22, 2007, Aquila and its subsidiaries filed an amended 1996 consolidated Missouri income tax return to report the adjustments to its 1996 federal taxable income and the resulting changes to its Missouri corporate income tax liability.  The parties stipulate that this is the “third amended 1996 Missouri return.”  The adjustments reduced the affiliated group’s 1996 Missouri income tax liability from $224,769 to $138,711.
  Due to the downward adjustment to $138,711 in 1996 Missouri income tax, the affiliated group only utilized $138,711 in tax credits on the third amended 1996 Missouri return.  

17.  Because the affiliated group’s 1996 Missouri income tax had been reduced from $224,769 to $138,711 as a result of the federal adjustments, another $86,058 in tax credits became available to be carried forward to the next five years.  Combined with the $37,839 in tax credits not utilized in 1996, the affiliated group had a total of $123,897 in tax credits available to be carried forward to its succeeding five income tax periods.  


18.  On or about October 23, 2007, Aquila and its subsidiaries filed an amended 1997 consolidated Missouri income tax return to reflect the changes from the IRS audit.  The parties stipulate that this is the “fifth amended 1997 Missouri return.”  The fifth amended 1997 Missouri return reported the affiliated group’s federal taxable income as zero pursuant to the IRS audit.  The affiliated group reported $24,230,673 as a Missouri addition for state and local bond interest (Form MO-1120 Part 1, line 1a), and typed in “ Fed NOL c/B-12/31/02” on the same line. The 
fifth amended return also included the $86,058 in tax credits that had become available as a result of the 1996 federal income tax audit.  The fifth amended 1997 Missouri return reflected a carryforward of $123,897 in excess tax credits from 1996.  Of this amount, $111,681 of the tax credits were used to reduce the affiliated group’s 1997 Missouri income tax liability to $0.  Accordingly, Aquila requested a refund of $111,681 based on the Missouri correction. 


19.  On or about February 1, 2008, the Director mailed a notice of adjustment for the fifth amended 1997 Missouri return reducing the tax credits from $111,681 to $0.  Aquila protested the denial of the refund claim.  On March 6, 2008, the Director issued a final decision denying the refund claim.  


20.  On or about April 1, 2008, Aquila and its subsidiaries filed an amended consolidated 1997 Missouri income tax return to report adjustments to the affiliated group’s 1997 federal taxable income.  The parties stipulate that this is the “sixth amended 1997 Missouri return.”
  The affiliated group again reported federal taxable income of $0.  As compared to the fifth amended 1997 Missouri return, the affiliated group reduced the Missouri addition for state and local bond interest from $24,230,673 to $22,238,799, and typed in “Fed NOL c/B 12/31/02.”  The affiliated group’s Missouri taxable income was reduced from $1,786,902 to $1,671,075, and its Missouri income tax was reduced from $111,681 to $104,442, prior to utilization of the carryover tax credits.
  The sixth amended Missouri return reflected a carryforward of $123,897 of excess tax credits from 1996.  Of this amount, $104,442 of the tax credits were used to reduce 
the affiliated group’s 1997 Missouri income tax liability to $0.  The affiliated group requested a refund of $111,681 that it had previously paid.         
Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.
  KCP&L has the burden to prove that it is entitled to a refund.
  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.
  

Section 143.601 provides: 

If the amount of a taxpayer’s federal taxable income reported on his federal income tax return for any taxable year is changed or corrected by the United States Internal Revenue Service or other competent authority, or as the result of a renegotiation of a contract or subcontract with the United States, the taxpayer shall report such change or correction in federal taxable income within ninety days after the final determination of such change, correction, or renegotiation, or as otherwise required by the director of revenue.  Each such report shall state whether and wherein the determination is believed to be erroneous.  Any taxpayer filing an amended federal income tax return shall also file within ninety days thereafter an amended return under sections 143.011 to 143.996, and shall give such information as the director of revenue may require. . . .
Section 143.801 provides:  

1.  A claim for credit or refund of an overpayment of any tax imposed by sections 143.011 to 143.996 shall be filed by the taxpayer within three years from the time the return was filed or two years from the time the tax was paid, whichever of such periods expires the later; or if no return was filed by the taxpayer, within two years from the time the tax was paid.  No credit or refund shall be allowed or made after the expiration of the period of limitation prescribed in this subsection for the filing of a claim 
for credit or refund, unless a claim for credit or refund is filed by the taxpayer within such period.  

2.  If the claim is filed by the taxpayer during the three-year period prescribed in subsection 1, the amount of the credit or refund shall not exceed the portion of the tax paid within the three years immediately preceding the filing of the claim plus the period of any extension of time for filing the return.  If the claim is not filed within such three-year period, but is filed within the two-year period, the amount of the credit or refund shall not exceed the portion of the tax paid during the two years immediately preceding the filing of the claim. . . . 

*   *   *
4.  If a taxpayer is required by section 143.601 to report a change or correction in federal taxable income reported on his federal income tax return, or to report a change or correction which is treated in the same manner as if it were an overpayment for federal income tax purposes, an amended return or a claim for credit or refund of any resulting overpayment of tax shall be filed by the taxpayer within one year from the time the notice of such change or correction or such amended return was required to be filed with the director of revenue.  If the report or amended return required by section 143.601 is not filed within the ninety-day period therein specified, interest on any resulting refund or credit shall cease to accrue after such ninetieth day.  The amount of such credit or refund shall not exceed the amount of the reduction in tax attributable to:  

(1) The issues on which such federal change or correction or the items amended on the taxpayer’s amended federal income tax return are based, and

(2) Any change in the amount of his federal income tax deduction under the provisions of subsection 1 of section 143.171.  No effect shall be given in the preceding sentence to any federal change or correction or to any item on an amended return unless it is timely under the applicable federal period of limitations.  The time and amount provisions of this subsection shall be in lieu of any other provisions of this section.  This subsection shall not affect the time within which or the amount for which a claim for credit or refund may be filed apart from this subsection.  


KCP&L does not dispute that its refund claims on its fifth and sixth amended 1997 Missouri returns are not within the time deadlines set forth in § 143.801.1 and .2.  The original 
return was filed on June 30, 1998, and the last tax payment for 1997 was on or about March 17, 2005.  The fifth amended 1997 Missouri return was filed on or about October 23, 2007, and the sixth amended 1997 Missouri return was filed on or about April 1, 2008.  The claims for refund were not filed within three years from the date of filing the original return or within two years from the date of payment of the tax.  


KCP&L relies on § 143.801.4, and argues that the IRS audit for 1996 resulted in changes on its 1996 Missouri return that “freed up” credits to be used for the 1997 tax year.  KCP&L argues that the refund claim on its fifth and sixth amended 1997 Missouri returns was timely under § 143.801.4 because those returns were filed within one year after the IRS changes were finalized on March 22, 2007.


The Director states:
  
The sixth amended 1997 return reported a $1,991,874 reduction in federal taxable income and a corresponding $7,239 reduction in Missouri tax.  The Director agrees that Petitioner is entitled to a refund of that amount.  

We disagree with this statement and with KCP&L’s argument because Aquila reported zero federal taxable income for 1997 since the third amended 1997 Missouri return.  Because Aquila consistently stated the federal taxable income as zero on its third, fourth, fifth and sixth amended 1997 Missouri returns, Aquila was not reporting a “change or correction in federal taxable income” on its fifth and sixth amended 1997 Missouri returns.  Even though the parties stipulate that the fifth amended 1997 Missouri return failed to reflect the federal audit adjustments, there was no change in the federal taxable income of $0 as consistently reported on the third, fourth, fifth and sixth amended 1997 Missouri returns.  Section 143.801.4 does not apply.  KCP&L is not entitled to a refund because it did not file its claim within the time required by § 143.801.1.  
Further, KCP&L has the burden of proof in this proceeding, but has not shown why it reported federal net operating losses as Missouri additions to income on its Missouri returns.  

KCP&L argues that § 143.801.4 does not require that the change in Missouri income tax liability occur in the same year that the change in federal taxable income occurs.  Refund provisions must be strictly construed against the taxpayer.
  Because the Missouri corporate income tax is based on federal taxable income,
 the changes referenced in § 143.801.4 are the changes in federal taxable income for the same year as the Missouri return at issue.  Because there were no changes in 1997 federal taxable income reported on the fifth or sixth amended 1997 Missouri returns, KCP&L is not entitled to a refund.    
Summary


KCP&L is not entitled to a refund of Missouri income tax for 1997.  

SO ORDERED on July 29, 2009.



________________________________



JOHN J. KOPP  



Commissioner

�981 S.W.2d 561 (Mo. banc 1998).  


�This refers to a net operating loss (“NOL”) carryback.  


�The parties stipulate that the affiliated group’s “taxable income” was reduced from $224,769 to $138,711.  Though we are bound by stipulations of fact, the exhibits, which are part of the stipulation, clearly show that it was the tax that was reduced from $224,769 to $138,711, so we have corrected the apparent typographical error in the stipulation of facts.  


	�The parties stipulate that “On its fifth amended 1997 Missouri return, Aquila failed to report the IRS’s change to its 1997 federal taxable income as a result of the IRS audit, although these reductions were reflected in the audit documents attached to the return.”  However, the parties’ stipulation also incorporated the exhibits.  Ex. 12 shows that the affiliated group reported its federal taxable income as $0 on the fifth amended 1997 Missouri return, and Aquila attached the IRS audit documents.       


�The parties stipulate that the affiliated group’s “taxable income” was reduced from $111,681 to $104,442. Though we are bound by stipulations of fact, the exhibits, which are part of the stipulation, clearly show that the tax was reduced from $111,681 to $104,442, so we have corrected the apparent typographical error in the stipulation of facts.    


�Section 621.050.1.  Statutory references are to RSMo 2000, unless otherwise noted.  


�Sections 136.300.1 and 621.050.2.


�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  


�Resp. Brief, at 9.  


�Ford Motor Co. v. Director of Revenue, 97 S.W.3d 458, 461 (Mo. banc 2003).  


�Section 143.431.1.
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