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DECISION 


Aquila Foreign Qualifications Corporation (“Aquila” or “Petitioner”) is entitled to a refund of sales tax in the amount of $126.92, plus interest.  
Procedure

Aquila is an electric utility company selling electricity to residential and commercial customers, including Casey’s Marketing Company d/b/a Casey’s General Stores (“Casey’s”).  At the request of Casey’s, Aquila filed a complaint on March 12, 2009, challenging the Director of Revenue’s (“the Director”) final decision denying its refund claim for state sales tax paid during the period of September 1, 2008, through October 31, 2008.  The refund claim was for tax paid for a portion of the electricity sold to two Casey’s locations, in Grain Valley and Greenwood, Missouri. 

Petitioner filed a motion for summary decision (“the motion”) on September 29, 2009.  The Director filed proposed findings of fact and conclusions of law in opposition to the motion and in support of her cross-motion for summary decision (“the cross-motion”) on October 26, 2009.  Petitioner filed a response to the cross-motion and a reply to the Director’s response to its motion on December 10, 2009.

On May 19, 2010, with no objection from either party, we ordered this case to be held in abeyance to Brinker Missouri, Inc. v. Director of Revenue.
  The Supreme Court’s decision in Brinker
 was issued on August 31, 2010, and the mandate was issued on September 20, 2010.  Petitioner filed a supplemental brief on October 7, 2010, and the Director filed a supplemental brief on October 26, 2010.  
Findings of Fact

1. Petitioner is a corporation with headquarters in Kansas City, Missouri.
2. Petitioner provided electricity to Casey’s for use in its retail stores in Grain Valley, Missouri and Greenwood, Missouri (“the Grain Valley store” and “the Greenwood store;” together, “the stores”). 
3. On February 6, 2009, Petitioner filed a sales tax refund application relating to a portion of the electricity sold to the stores that it claimed to be exempt from state sales tax under § 144.054.2
 for the periods of September and October of 2008.  The amount of the refund requested was $128.92.
  By a letter dated February 18, 2009, the Director issued a final decision denying Petitioner’s sales tax refund application. 
4. Each of the stores is a building with a brick front exterior.  In front of each store are gas pumps with a canopy over the pumps.  The interior of each store is based on the same basic floor plan:  aisles of merchandise, a front checkout area, refrigerators containing various products for sale, and a kitchen that is located directly behind a food area in each store.  Seating for the food area is not provided to customers. 
5. Casey’s 2008 10-K makes the following statements: 
· “The company operates convenience stores under the name ‘Casey’s General Store’, ‘HandiMart’ and ‘Just Diesel’ in nine Midwestern states, primarily Iowa, 
Missouri, and Illinois.” 

· “All stores offer gasoline for sale on a self-serve basis and carry a broad selection of food (including freshly prepared foods such as pizza, donuts and sandwiches), beverages, tobacco products, health and beauty aids, automotive products and other non-food items.” 
· “The snack center sells sandwiches, fountain drinks, and other items.”
· “Food, including, prepared foods, and nonfood items similar or identical to those sold by the company are generally available from various competitors in the communities served by Casey’s General Stores.” 
· “Management believes its stores located in small towns compete principally with other local grocery and convenience stores; similar retail outlets; and, to a lesser extent, prepared food outlets, restaurants, and expanded gasoline stations offering a more limited selection of grocery and food items for sale.  Stores located in more heavily populated communities may compete with local and national grocery and drug store chains, expanded gasoline stations, supermarkets, discount food stores, and traditional convenience stores.  Convenience store chains competing in the larger towns served by Casey’s General Stores include 7-Eleven, Quik Trip, Kwik Trip, and regional chains.” 
6. The business information sheet filed with the Jackson County Assessment Department by Casey’s General Stores provides a description of business as follows:  convenience store, retail sales, gas, grocery, prepared foods. 
7. The business license application filed by Casey’s General Stores with Greenwood, Missouri, includes the following information as a detailed description of nature of business, organization or trade:  convenience store, grocery items, bakery, fuel. 

8. The business license application filed by Casey’s General Stores with Grain Valley, Missouri (dated May 27, 2009) states:  “NAICS Code: 447110”.  On the U.S. Census Bureau website at http://www.census.gov/eos/www/naics/facs, “NAICS” is described, among other things, “as the standard for use by Federal statistical agencies in classifying business establishments for the collection, tabulation, presentation, and analysis of statistical data describing the U.S. economy.”  As defined by the U.S. Census Bureau NAICS Definitions, available at http://www.census.gov/cgi​binlsssdlnaics!naicsrch, “NAICS Code 447110 is a six-digit NAICS code used for Gasoline Stations with Convenience Stores and this industry comprises establishments engaged in retailing automotive fuels (e.g., diesel fuel, gasohol, gasoline) in combination with convenience store or food mart items.  These establishments can be either in a convenience store (i.e., food mart) setting or a gasoline station setting.  These establishments may also provide automotive repair services.” 
9. The Grain Valley store is zoned as “District C-i” property under Section 400.130 of the City of Grain Valley, Missouri, Planning and Zoning Ordinances.  District C-i is considered a central business district.  This is not a light industrial or heavy industrial district. 
10. The Greenwood store is zoned as “District C-i” property under Section 400.140 of the City of Greenwood, Missouri, Planning and Zoning Ordinances.  District C-i is considered a general business district.  This is not a light industrial or heavy industrial district. 
11. The job titles of employees working at the stores are:  store manager, assistant store manager, and store employees (clerks and cooks). 

12. The stores sell the following items, which are prepared as described below.  

a. Ice.  Filtered water is fed into the Manitowoc Ice Machine where freezing takes place.  Once the cubed ice is formed and frozen the cube is released out of the tray and dropped into the bottom of the Manitowoc Ice Machine where it is stored in a 
frozen state until bagged.  Store personnel scoop the ice into bags and close the bag with a twist tie.  The bagged ice is then put into the display freezer where it is available to the customer. 
b. Breakfast pizzas, sold by the whole pie or by the slice.  The breakfast pizza is prepared by mixing premeasured Casey’s pizza flour into the Univex Mixer with the appropriate amount of water for a period of time to form the pizza dough.  The next step is to separate the dough by taking a handful of the dough and weighing it to a specified weight using the dough scale.  The weighed dough is then gently rolled in flour and placed into the Acme Dough Roller Machine or the Somerset Dough Roller Machine for four or five cycles, which rolls the dough into a flattened shape.  The flattened dough is then placed onto the Beverage Air preparation table where it is hand rolled with a “dockit roller,” which places several small indentations in the flattened dough.  Once the pizza pan is sprayed with a nonstick cooking spray, the flattened dough is placed in the pizza pan.  The top of the dough is covered with nacho cheese sauce.  The specified amount of toppings (egg, and bacon or sausage), which were cooked by the previous supplier, are added followed by the specified amount of cheese to create the breakfast pizza.  The pizza is conveyed through the Lincoln oven at a pace that allows the pizza to bake for six minutes at 465 degrees. Once baked, the pizza is taken off of the conveyor and placed onto the finishing table to be sliced and either put into a box (to be sold as a whole pie), or the individual slices are placed onto labeled pizza slice card stock trays and subsequently placed into the Hatco FSDT-2 Pizza Warmer where it is available to the customer. 
c. Breakfast Sandwiches.  Frozen, pre-formed and pre-cooked eggs and frozen, pre-cooked meat (sausage, bacon, ham) are placed onto a paper liner in a tray and placed 
onto the oven conveyor.  The ingredients are sent through the Lincoln oven via the conveyor at a pace that heats the ingredients for a period of six minutes at 465 degrees.  Frozen biscuits and/or croissants are sliced in half and placed on a paper liner on a tray and placed onto the oven conveyor and heated for three minutes at 320 degrees.  The heated biscuits and/or croissants are then removed from the Lincoln oven and the halves are placed into a clear plastic clamshell square box and a slice of cheese is placed on one half.  The hot eggs and meat are then removed from the Lincoln oven and placed onto the biscuit and/or croissant and the other half of the biscuit and/or croissant is placed on top to form the breakfast sandwich.  The clear plastic clamshell containers are then closed and placed into the Hatco FSDT-2X Sandwich Warmer where they are available to the customer. 
d. Hash Browns.  Frozen, pre​formed and pre-cooked potato patties are placed onto a tray and placed onto the Lincoln oven conveyor.  The potato patties are heated in the Lincoln oven for nine minutes at 465 degrees.  The potato patties/hash browns are then removed from the Lincoln oven and placed into small paper bags and then placed into the Hatco FSDT-2X Sandwich Warmer where they are available to the customer.
e. Biscuits & gravy.  Frozen pre-cooked biscuits are sliced in half and placed onto a tray containing a paper liner and placed onto the oven conveyor where the biscuits are heated in the oven for three minutes at 320 degrees.  The biscuits are then removed from the Lincoln oven and placed into pre-labeled and clear plastic containers. Canned sausage gravy is poured into the Server gravy warmer and heated.  The heated gravy is ladled over the biscuits and the plastic containers are closed and 
placed into the Hatco FSDT-2X Sandwich Warmer where they are available to the customer. 
f. Cookies.  Pre-mixed raw cookie dough is removed from the freezer and placed on a paper liner on a tray.  The tray is then placed onto the oven conveyor, which conveys the tray into the Lincoln oven where the cookies are baked.  Mini cookies are baked for nine minutes at 320 degrees, the regular sized cookies are baked for 13 minutes at 320 degrees, and XXL cookies are baked for seven minutes at 320 degrees. The tray is removed from the conveyor and then placed on the prep table where the cookies are allowed to cool.  Once cooled, the larger cookies are wrapped in cellophane and labeled.  Once cooled, ten mini-cookies are placed into a clear Casey’s cup with a lid, labeled and placed on or around the checkout counter. 
g. Brownies.  Pre-formed and pre-cooked brownies are removed from the freezer and placed on a tray to thaw.  Some brownies may then have icing applied using an icing knife and sprinkles may be added.  The brownies are placed into the bakery display case or into a box where they are available to the customer. 

h. Cake donuts.  Cake donuts are prepared by measuring the appropriate amount of Casey’s cake donut flour into the Univex Mixer with the appropriate amount of water. The flour and water are mixed for a period of time to form the cake donut dough.  The dough is then poured into the Belshaw Donut Robot hopper and placed over the fryer.  The cutter is engaged, and the hopper releases the appropriate amount of dough into the fryer using a plunger, which forms a round shape with a hole in the middle. As the dough is being fried, a conveyer that is located in the fryer moves the partially cooked donut to a bar that holds the donut in place while a tray within the Belshaw Donut Robot lifts and flips the donut onto the other side into the fryer.  The conveyor 
then continues to move the cooking donut to a point where the conveyor elevates the fully cooked donuts out of the fryer.  The donuts are dropped onto a donut tray where the donuts are separated and cooled.  Once cooled enough to be handled, the icing is applied to the donuts by placing the donuts gently in various flavored icing trays and repositioned onto the tray to be cooled where various toppings (coconut, nuts, sprinkles) may be applied.  The entire tray of finished donuts is then moved to the cooling rack.  Once cooled the donuts trays are moved from the baking area and placed into the display case or into a box where they are available to the customer. 
i. Apple fritters.  Pre-formed cooked and frozen apple fritters are removed from the freezer where they are placed onto a donut tray containing a paper liner.  The tray is then placed onto the oven conveyor, which conveys the tray of apple fritters into the Lincoln oven where they are baked for three minutes at 320 degrees.  The apple fritters are then removed from the tray and placed onto the cooling rack to cool.  Once cooled, glaze is applied and then the apple fritters are taken to the display case where they are available to the customer. 
j. Long johns.  Pre-formed, cooked and frozen long johns are removed from the freezer where they are placed onto a donut tray containing a paper liner.  The tray is then placed onto the oven conveyor, which conveys the tray of long johns through the Lincoln oven where they are baked for three minutes at 320 degrees.  The long johns are then removed from the tray and placed onto the cooling rack to cool.  Once cooled, icing is applied and then the long johns are taken to the display case where they are available to the customer. 
k. Fruit flips.  Pre-formed but raw and uncooked fruit pastries are removed from the freezer where they are placed onto a tray containing a paper liner.  The tray is then 
placed onto the oven conveyor which conveys the tray into the Lincoln oven where the fruit pastries are baked for 15-18 minutes at 350 degrees.  The fruit pastries are then removed from the tray and placed onto the cooling rack to cool. Once cooled, icing is applied and then the pastries are taken to the display case where they are available to the customer. 
l. Fruit turnovers.  Pre-formed but raw and uncooked fruit turnovers are removed from the freezer where they are placed onto a tray containing a paper liner.  The tray is then placed onto the oven conveyor, which conveys the tray into the Lincoln oven where the fruit turnovers are baked for 15-18 minutes at 350 degrees.  The fruit turnovers are then removed from the tray and placed onto the cooling rack to cool. Once cooled, icing is applied and then the pastries are taken to the display case where they are available to the customer. 

m. Maple cinnamon sticks.  Pre-formed, raw frozen maple cinnamon sticks are removed from the freezer where they are placed onto a tray containing a paper liner. The tray is then placed onto the oven conveyor, which conveys the tray through the Lincoln oven where the maple cinnamon sticks are baked for 15-18 minutes at 350 degrees.  The maple cinnamon sticks are then removed from the tray and placed onto the cooling rack to cool.  Once cooled, icing is applied and then the pastries are taken to the display case where they are available to the customer. 
n. Pizzas with various toppings, sold by the whole pie or by the slice.  This type of pizza is prepared by mixing a measured amount of Casey’s pizza flour into the Univex Mixer with the appropriate amount of water.  The flour and water is mixed for a period of time to form the pizza dough.  The mixed dough is then separated by hand and weighed to a specified weight.  The weighed dough is then gently rolled in flour 
and placed into the Acme Dough Roller Machine or the Somerset Dough Roller Machine for four or five cycles, which rolls the dough into a flattened shape.  The flattened dough is then placed onto the Beverage Air preparation table where it is hand rolled with a “dockit roller,” which places several small indentations in the flattened dough. Once the specified shape is attained, the dough is placed onto a pizza pan.  The pan is sprayed with a nonstick cooking spray prior to placing the dough onto the pan.  The top of the dough is covered with tomato sauce.  Next the specified amount of toppings (cheese, bacon, beef, Canadian bacon, hamburger, hot sausage, mild sausage, mushrooms, pepperoni, green pepper, black olives, onion, tomato) are added to create the pizza.  The bacon, beef, Canadian bacon and sausage used to make pizza has been pre-cooked and then frozen by the supplier.  The green pepper, tomatoes and onions are washed and chopped or sliced by Casey’s personnel.  The tomato sauce and olives are canned by the supplier.  The completed pizza is then conveyed through the Lincoln oven at a pace that allows the pizza to bake for six minutes at 465 degrees.  Once baked, the pizza is taken off of the oven conveyor and placed onto the finishing table where it is sliced and either put into a box (to be sold as a whole pie), or the individual slices are placed onto labeled pizza slice card stock trays and subsequently placed into the Hatco FSDT-2 Pizza Warmer where they are available to the customer. 

o. Chicken tender sandwiches.  Breaded, pre-cooked and frozen chicken tenders (strips) are removed from the freezer and placed on a tray containing a paper liner. The tray is then placed onto the oven conveyor, which moves the chicken tenders through the Lincoln oven where the tenders are cooked for nine minutes at 465 degrees.  The chicken tenders are then removed and placed onto a bun where tomato, 
lettuce, onions, and pickles may be added.  The sandwich is removed and placed into a plastic clamshell box, labeled and placed into the Hatco FSDT-2X sandwich warmer where it is available to the customer. 
p. Breaded pork sandwiches.  Frozen, raw breaded pork patties are removed from the freezer and placed into the Wells Tenderloin Fryer basket and placed into the heated fryer oil for a specified period of time.  The cooked pork patty is then placed onto a bun where tomato, lettuce, onions, and pickles may be added.  The sandwich is wrapped in sandwich wrap, labeled and placed into the Hatco FSDT-2X sandwich warmer where it is available to the customer. 
q. Breaded chicken sandwiches.  Frozen, raw breaded chicken patties are removed from the freezer and placed into the Wells Tenderloin Fryer basket and placed into the heated fryer oil for a specified period of time.  The cooked chicken patty is then placed onto a bun where tomato, lettuce, onions, and pickles may be added.  The sandwich is wrapped in sandwich wrap, labeled and placed into the Hatco FSDT-2X sandwich warmer where it is available to the customer. 

r. Sausage sandwiches.  Small pre-cooked and frozen sausage pieces are thawed and then placed onto a pre-baked hoagie roll along with tomato sauce and shredded cheese and placed onto a tray containing a paper liner.  The tray is then placed onto the conveyor, which moves the sausage sandwich through the Lincoln oven for six minutes at 465 degrees, melting the cheese, sauce and meat together.  The heated sausage sandwich is then removed and placed into a clear plastic clamshell container, labeled and placed into the Hatco FSDT-2X sandwich warmer where it is available to the customer. 
s. Ham and cheese sandwiches.  Pre-sliced, pre-measured ham is removed from the refrigerator and placed on the preparation table.  A pre-baked hoagie roll is sliced in half and a pre-measured amount of ham is placed on the hoagie along with cheese. The sandwich is placed on a tray containing a paper liner and put on the Lincoln oven where the cheese is melted and the ham is heated for six minutes at 465 degrees.  The sandwich is removed from the oven and placed into a clear plastic clamshell box, labeled and placed into the Hatco FSDT-2X sandwich warmer where it is available to the customer. 
t. Bacon cheeseburger sandwiches.  Pre-cooked frozen beef patties and pre-cooked frozen bacon are removed from the freezer and placed on a tray containing a paper liner.  The tray is then placed onto the conveyor, which moves the beef patties and bacon through the Lincoln oven where the hamburgers and bacon are heated for nine minutes at 465 degrees.  The beef patties and bacon are then removed and placed onto a bun with a slice of cheese; tomato, lettuce, onions, or pickles may be added.  The bacon cheeseburger is placed into a sandwich wrap, labeled and placed into the Hatco FSDT-2X sandwich warmer where it is available to the customer. 
u. Cheeseburger sandwiches.  Pre-cooked frozen beef patties are removed from the freezer and placed on a tray containing a paper liner.  The tray is then placed onto the oven conveyor which moves the beef patties through the Lincoln oven where the beef patties are heated for nine minutes at 465 degrees.  The beef patties are then removed and placed onto a bun with a slice of cheese; tomato, lettuce, onions, or pickles may be added.  The cheeseburger is placed into a sandwich wrap, labeled and placed into the Hatco FSDT-2X sandwich warmer where it is available to the customer. 
v. Hamburger sandwiches.  Pre-cooked frozen beef patties are removed from the freezer and placed on a tray containing a paper liner.  The tray is then placed onto the oven conveyor, which moves the beef patties through the Lincoln oven where the hamburgers are heated for nine minutes at 465 degrees.  The beef patties are then removed and placed onto a bun; tomato, lettuce, onions, or pickles may be added.  The hamburger is placed into a sandwich wrap, labeled and placed into the Hatco FSDT​2X sandwich warmer where it is available to the customer. 
w. Potato cheese bites.  Pre​cooked and frozen small rectangular shaped dough with potato and cheese inside are removed from the freezer and placed on a tray containing a paper liner.  The tray is then placed onto the oven conveyor, which moves the potato cheese bites through the Lincoln oven where they are heated for six minutes at 465 degrees.  The potato cheese bites are then removed from the tray and put into a small paper cup and placed in the Hatco FSDT-2X sandwich warmer where it is available to the customer. 
x. Chicken pot pie bites.  Pre​cooked and frozen small rectangular shaped dough containing small pieces of chicken, potatoes, vegetables and a thick soup stock are removed from the freezer and placed on a tray containing a paper liner.  The tray is then placed onto the oven conveyor, which moves the chicken pot pie bites through the Lincoln oven where they are heated for nine minutes at 465 degrees.  The chicken pot pie bites are then removed from the tray and put into a paper cup and placed in the Hatco FSDT-2X sandwich warmer where it is available to the customer. 
y. Popcorn chicken.  Breaded, pre-cooked frozen small chicken pieces are removed from the freezer and placed onto a tray containing a paper liner.  The tray is then placed onto the oven conveyor which moves the popcorn chicken through the Lincoln 
oven where it is heated for six minutes at 465 degrees.  The popcorn chicken is then removed from the tray and put into a paper cup and placed in the Hatco FSDT-2X sandwich warmer where it is available to the customer. 
z. Mini pizza bites.  Pre-formed, pre-cooked small rectangular shaped dough with pizza sauce, meat and cheese inside are removed from the freezer and placed on a tray containing a paper liner.  The tray is then placed onto the oven conveyor, which moves the pizza bites through the Lincoln oven where they are heated for six minutes at 465 degrees.  The hot pizza bites are then removed from the tray and put into a paper cup and placed in the Hatco FSDT-2X sandwich warmer where it is available to the customer. 
aa. Potato wedges.  Pre-cut, pre-cooked frozen potato wedges are removed from the freezer and placed on a tray containing a paper liner.  The tray is then placed onto the oven conveyor, which moves the potato wedges through the Lincoln oven where the potato wedges are heated for nine minutes at 465 degrees.  The potato wedges are then removed from the tray and put into a plastic clamshell box and placed in the Hatco FSDT-2X sandwich warmer where it is available to the customer. 

ab. Bacon and cheese potato wedges.  Pre-cut, pre-cooked frozen potato wedges are removed from the freezer and placed on a tray containing a paper liner.  The tray is then placed onto the oven conveyor, which moves the potato wedges through the Lincoln oven where the potato wedges are heated for nine minutes at 465 degrees. The potato wedges are then removed from the tray and put into a clear plastic clamshell box, where cheese sauce and bacon bits are added, then placed in the Hatco FSDT-2X sandwich warmer where it is available to the customer. 
ac. Cheese bread sticks.  Pre-formed and frozen breadsticks are removed from the freezer and placed on a paper liner on a tray and sprayed lightly with pan spray. Shredded mozzarella cheese is evenly placed over the breadsticks.  The tray is then placed onto the oven conveyor, which moves the frozen breadsticks through the Lincoln oven for six minutes at 465 degrees.  The breadsticks are then removed from the tray and put into a cardboard breadstick box with one 2 ounce cup of pizza sauce. The box of breadsticks and pizza sauce is then placed in the Hatco pizza warmer where it is available to the customer. 
ad. The Greenwood store sells sub sandwiches.  Pre-sliced, pre-measured, refrigerated deli meat is removed from the refrigerator and then placed on the preparation table.  A pre-baked hoagie roll is sliced in half and the specified deli meat is placed on the roll along with cheese, tomato and lettuce.  Casey’s personnel wash and slice the lettuce and tomato.  The sandwich is wrapped in clear cellophane, labeled and placed in the True Sub-Sandwich Cooler where it is available to the customer. 
ae. BBQ beef sandwiches.  Pre-cooked and frozen pieces of ground beef are thawed, mixed with BBQ sauce and then placed onto a hoagie roll and placed onto a tray containing a paper liner.  The tray is then placed onto the oven conveyor, which moves the beef sandwich through the Lincoln oven for six minutes at 465 degrees. The heated BBQ beef sandwich is then removed and placed into a clear plastic clamshell box, labeled and placed into the Hatco FSDT-2X sandwich warmer where it is available to the customer. 
af. Carbonated fountain soft drinks.  The Servend soft drink dispensing machine provides ten different choices of soft drink.  This machine also makes and dispenses 
ice.  Ice is made by filtered water being fed into the Servend soft drink machine where freezing of the water into ice occurs.  Once the ice cubes are formed, they are released out of the freezing tray and dropped into the storage basin of the soft drink machine where they are stored until dispensed out of the storage basin by pressing on the ice dispenser.  The McCann’s carbonator mixes CO2 gas with filtered water.  The soft drink syrup is stored on a rack next to the mixing valves.  The mixing valves, working in conjunction with the Servend dispensing machine, mix the carbonated water and syrup to create and dispense a carbonated soft drink. 

ag. Iced tea.  Tea is fresh brewed using the Bunn-O-Matic Coffee Maker.  Tea contained in a flow-through bag is placed in the Bunn-O-Matic brew basket.  Water is heated by the Bunn-O-Matic brewer.  The hot water flows through the tea, and the tea is dispensed below into a decanter.  The fresh brewed tea is then placed into a larger dispenser labeled for sale. 
ah. Coffee.  Coffee is fresh brewed using the Bunn-O-Matic Coffee Maker.  Bulk ground coffee is carefully measured and placed in the Bunn-O-Matic brew basket. Hot water is fed into the Bunn-O-Matic brewer.  The hot water flows through the coffee grounds, and the coffee is dispensed below into a decanter. 
ai. Cappuccino.  Cappuccino is made using the Cecilware Cappuccino Dispenser. The cappuccino machine is connected to a water line.  Powdered cappuccino mix is placed in a large plastic container within the machine.  The machine heats water and then mixes it with powdered cappuccino mix to prepare a cappuccino. 
aj. Hot chocolate. Hot Chocolate is made using the Cecilware Cappuccino Dispenser.  The cappuccino machine is connected to a water line.  Powdered hot chocolate mix is placed in a large plastic container within the machine.  The machine 
heats water and then mixes it with powdered hot chocolate mix to prepare a hot chocolate drink. 
13. Sales of prepared food for the Grain Valley store for the period August 1, 2008 through September 30, 2008 totaled $37,009.57.  Casey’s remitted net Missouri sales tax in the amount of $2,665 (less the 2% timely filing discount) on these sales for this period.

14. Sales of prepared food for the Greenwood store for the period of August 1, 2008 through September 30, 2008, totaled $55,987.35.  Casey’s remitted net Missouri sales tax in the amount of $4,032.77 (less the 2% timely filing discount) on these sales for this period.
15. Casey’s performed a study of electrical energy usage related to the stores.  The methodology used in the study is that prescribed by the Director for Electrical Energy Direct Pay taxpayers utilizing Form 1749E,
 in which taxpayers are required to determine the electric energy consumption of both exempt (non-taxable) and non-exempt (taxable) equipment as a percentage of total energy consumed.

16. For the Grain Valley store, Petitioner billed Casey’s energy charges, net of city license fees, of $2,202.84 plus $161.91 state, county, and city sales tax for the period of August 12, 2008, through September 11, 2008.  Of this amount, $93.07 was state tax.  Petitioner billed Casey’s energy charges, net of city license fees, of $1,539.82 plus $120.88 state, county, and city sales taxes for the period of September 11, 2008, through October 9, 2008.  Of this amount, $65.06 was state tax.
17. For the Greenwood store, Petitioner billed Casey’s energy charges, net of city license fees, of $2,318.58 plus $170.41 state, county, and city sales tax for the period of August 12, 2008, through September 11, 2008.  Of this amount, $97.96 was state tax.  Petitioner billed Casey’s 
energy charges, net of city license fees, of $1,818.28 plus $133.65 state, county, and city sales taxes for the period of September 11, 2008, through October 9, 2008.  Of this amount, $76.82 was state tax.
18. Casey’s remitted payment in full of these amounts to Petitioner.

19. Petitioner remitted $332.32 in state, county, and city sales taxes billed on the two invoices for August 12 through September 11, 2008 (less the 2% timely remittance discount) with its September 2008 sales tax return.
20. Petitioner remitted $254.53 state, county, and city sales taxes billed on the two invoices for September 11, 2008, through October 9, 2008 (less the 2% timely remittance discount) with its October 2008 sales tax return.

21. For the time period of November 2007 through October 2008, the electricity used by the McCann’s Carbonator, Bunn CWT-15 Coffee Maker, Lincoln Pizza Ovens, Belshaw MKII Donut Fryer, Univex Miser, Somerset Dough Roller, Manitowoc QY0604A Ice Maker, Wells F-49 Tenderloin Fryer and Cecilware Cappucino Dispenser constituted 22.36% of the total electricity used at the Grain Valley store.  For the same time period, the electricity used by the same equipment constituted 25.76% of the total electricity used at the Greenwood store.

22. For the time period of November 2007 through October 2008, the electricity used by the Hatco FSDT-2X Sandwich Warmer, Hatco FSDT-2 Pizza Warmer, Bunn-O-Matic WL2 Coffee Side Warmer, and Amanda RFS9B Microwave Oven constituted 2.53% of the total electricity used at the Grain Valley store.  For the same time period, the electricity used by the same equipment constituted 3.59% of the total electricity used at the Greenwood store.
Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.
  We may grant a motion for summary decision “if a party establishes facts that entitle any party to a favorable decision and no party genuinely disputes such facts.”
  A party may establish a fact, or raise a dispute as to such facts, by admissible evidence, which may include a pleading of the adverse party, discovery responses of the adverse party, affidavit, or other evidence admissible under the law.
  Petitioner submitted its response to the Director’s first set of interrogatories and several affidavits in support of its case.  The Director submitted certified records of the Department of Revenue, an affidavit of its senior tax auditor, and Petitioner’s response to the Director’s first request for admissions.  We have found those facts that we determine are undisputed from our examination of the admissible evidence and the parties’ arguments.


Petitioner has the burden to prove that it is not liable for the amounts for which the Director refused to grant refunds.
  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.
  Tax exemptions are strictly construed against the taxpayer, and the taxpayer has the burden to prove entitlement to a tax exemption.
  However, a statute should not be so narrowly construed as to defeat the purpose of the legislature.
    


Section 144.020.1 provides: 

A tax is hereby levied and imposed upon all sellers for the privilege of engaging in the business of selling tangible personal 
property or rendering taxable service at retail in this state.  The rate of tax shall be as follows: 

(1) Upon every retail sale in this state of tangible personal property, . . . a tax equivalent to four percent of the purchase price paid or charged[.]

Petitioner claims an exemption from sales tax on a portion of its purchases of electricity under 
§ 144.054,
 which provides: 

1.  As used in this section, the following terms mean: 

(1) “Processing”, any mode of treatment, act, or series of acts performed upon materials to transform or reduce them to a different state or thing, including treatment necessary to maintain or preserve such processing by the producer at the production facility; 

*   *   * 

2.  In addition to all other exemptions granted under this chapter, there is hereby specifically exempted from the provisions of sections 144.010 to 144.525 and 144.600 to 144.761, and from the computation of the tax levied, assessed, or payable under sections 144.010 to 144.525 . . . , electrical energy and gas, whether natural, artificial, or propane, water, coal, and energy 

sources, chemicals, machinery, equipment, and materials used or consumed in the manufacturing, processing, compounding, mining, or producing of any product . . . .  The exemptions granted in this subsection shall not apply to local sales taxes as defined in section 32.085 and the provisions of this subsection shall be in addition to any state and local sales tax exemption provided in section 144.030.  

(Emphasis added).  


Petitioner claims that the electrical energy used in the activities described in the findings of fact fall within the ambit of § 144.054’s exemption because the stores are processing materials to produce a product:   “Casey’s processing clearly transforms product inputs into products 
having a different identity and value.”
  It points to cases like DST Systems, Inc. v. Director of Revenue,
 Concord Publishing House, Inc. v. Director of Revenue,
 and Jackson Excavating Co. v. Administrative Hearing Commission
 to urge that “manufacturing” and “product,” in the sales tax exemption context, have been broadly interpreted by the courts.  It compares the activities that take place in the stores to those that take place in a bakery, and states that the Director’s own regulation 12 CSR 10-110.621(4)(K) provides that the energy used by a bakery may be tax exempt under this section.  The Director makes a number of arguments to the contrary.

This case turns on the construction of § 144.054, which was enacted in 2007.
  There is only one reported case construing it.
  However, other sales tax exemptions containing similar language have been construed numerous times by the courts.  

Section 144.030.2 has long established sales/use tax exemptions for: 

(2) Materials, manufactured goods, machinery and parts which when used in manufacturing, processing, compounding, mining, producing or fabricating become a component part or ingredient of the new personal property resulting from such manufacturing, processing, compounding, mining, producing or fabricating and which new personal property is intended to be sold ultimately for final use or consumption; . . . 

(4) Replacement machinery, equipment, and parts and the materials and supplies solely required for the installation or construction of such replacement machinery, equipment, and parts, used directly in manufacturing, mining, fabricating or producing a 

product which is intended to be sold ultimately for final use or consumption; . . . 

(5) Machinery and equipment, and parts and the materials and supplies solely required for the installation or construction of such 
machinery and equipment, purchased and used to establish new or to expand existing manufacturing, mining or fabricating plants in the state if such machinery and equipment is used directly in manufacturing, mining or fabricating a product which is intended to be sold ultimately for final use or consumption; 

*   *   *

(12) Electrical energy used in the actual primary manufacture, processing, compounding, mining or producing of a product, or electrical energy used in the actual secondary processing or fabricating of the product, . . . if the total cost of electrical energy so used exceeds ten percent of the total cost of production, either primary or secondary, exclusive of the cost of electrical energy so used.  

All of these statutes provide, in one form or another, favored tax treatment for those who manufacture products in this state.  Resolving this case requires that we compare and consider the interaction of all of them.  We must first decide whether the stores are engaged, as Petitioner claims they are, in “processing.”
I.  Do the stores’ activities qualify as “processing?”
A.  Sections 144.030.2(4) and (5)


Sections 144.030.2(4) and (5) are closely related sections.  As the Supreme Court noted in Brinker Missouri, Inc. v. Director of Revenue,
 one applies to machinery, equipment, and parts, and the other applies to replacement machinery, equipment, and parts.
  Subsection (5) allows the exemption if the items are used to establish new or expand existing “manufacturing, mining or fabricating plants” and are used directly in “manufacturing, mining or fabricating a product which is intended to be sold ultimately for final use or consumption.”  Subsection (4) allows the exemption if the replacement items are used in “manufacturing, mining, fabricating or producing a product which is intended to be sold ultimately for final use or consumption.”  As 
Petitioner notes, cases under these sections have allowed these exemptions in a wide variety of circumstances:  for computers and equipment used directly in manufacturing printed materials,
 machinery and equipment used to purify water for human consumption,
 computer equipment used in producing a newspaper, 
 and equipment used to slaughter livestock to produce marketable food.


These cases have developed accepted definitions for some of the terms of the statutes.  Manufacturing is:
 

the alteration or physical change of an object or material in such a way that produces an article with a use, identity, and value different from the use, identity, and value of the original.

A product is “an output with a market value.”

 
The Director relies heavily on two cases construing these exemptions.  In Brinker the Missouri Supreme Court determined that purchases of kitchen equipment and other items for use in restaurants were not exempt from use tax pursuant to § 144.030.2(4) and (5).  Brinker had appealed from a decision of this Commission, stating that we had erred in deciding that these exemptions applied only to manufacturers and not to retail sale restaurants.  The court disagreed.  Emphasizing the canon of construction that tax exemptions are to be strictly construed against the taxpayer, it noted the use of the word “plants” in § 144.030.2(5), and, citing the dictionary definition, held that Brinker’s restaurants were not “plants.”  It also stated that the restaurants 
“do not fabricate, manufacture or mine products to be sold ultimately for final use or consumption.”
  


The Director also relies on an unappealed decision of this Commission, Wendy’s v. Director of Revenue,
 that construed § 144.030.2(5)’s predecessor statute, § 144.030(4), RSMo. 1978.  In that case we stated:

[T]his Commission believes it is more important to analyze the nature of the entity involved herein, rather than merely to define the procedures utilized by that entity.  Petitioners have been repeatedly referred to as a restaurant business, not only in each parties’ petition and brief, but also in the questions raised at the hearing.  Likewise, Petitioners’ Vice President of Operations referred to Petitioners’ establishments as “restaurants.”  Webster’s Third New International Dictionary, 1971, defines a restaurant as “an establishment where refreshments or meals may be procured by the public.”  Clearly, the focus of this definition is upon the customer service and retail nature of the entity.  On the other hand, a “manufacturing plant,” as the term is used in Section 144.030.3(4), supra, connotes establishments which are primarily engaged in manufacturing or processing operations. . . .

Common sense dictates that Petitioners’ process of preparing food does not rise to the industrial level of a “plant,” regardless of whether or not such a process is, in fact, manufacturing.  In essence, the quest for efficiency through Petitioners’ adoption of assembly line principles should not be confused or equated with true manufacturing that has production as its primary purpose.  Instead of production, Petitioners’ primary effort, the success of their business venture, and the essence of their operation is the selling and merchandising of food and drink.

(Citations omitted.)


Also in this vein, the Director cites Kansas City v. Manor Baking Company
 for the proposition that a company that operated a baking plant, two distribution substations, seven retail stores, and sold its baked goods via a large force of retail door-to-door salespeople was 
predominantly a merchant and retailer rather than a manufacturer for municipal licensing purposes.


These three cases are cited for the proposition that a restaurant, or a merchant that sells food at retail, cannot be a manufacturer and therefore cannot qualify for the “manufacturing” exemptions.  We agree that Casey’s is primarily a retailer that sells prepared food, and it is not a “manufacturer” as that term is used in § 144.030.2(4) and (5).  If this were a case arising under those sections, Brinker would control.  But it arises under § 144.054, which is not an identical statute.  For help in construing its terms, we must also examine §§ 144.030.2(2) and (12).

B.  Sections 144.030.2(2) and (12)

“Processing” is defined by § 144.054, and has been defined in a similar fashion by case law.
  In addition, cases have stated that “the meaning of the term “processing” is ordinarily included within the meaning of the more general and inclusive term ‘manufacturing.’”


Just as the phrase “manufacturing, processing, compounding, mining or producing” is found in § 144.054, the same phrase is found, verbatim, in § 144.030.2(12).  Cases construing that section have held that chilling, freezing, and crusting chickens qualifies for the exemption,
 as does the water filtering, spray drying, and chilling involved with processing raw milk.
  On the other hand, the electrical energy used to maintain frozen meat in a frozen state does not transform or reduce the meat to a different state and does not qualify as processing under that section.
  This was because of the definition of “processing” that developed under this statute.  
In State ex rel. Union Electric Company v. Goldberg,
 the court cited the following definition from an older case:

Processing has been defined elsewhere as “a mode of treatment of certain materials to produce a given result.  It is an act, or a series of acts, performed upon the subject matter to be transformed and reduced to a different state or thing.”[
]
Maintaining frozen meat in a frozen state did not “transform or reduce the meat to a different state,” so the energy used for that activity did not qualify for the exemption.  Later cases adopted this definition of processing, as well.


The activities that exempt electricity from sales tax under § 144.030.2(12) are very similar to those that exempt certain materials under § 144.030.2(2):  “manufacturing, processing, compounding, mining, producing or fabricating”  if the materials “become a component part or ingredient of the new personal property resulting from such manufacturing, processing, compounding, mining, producing or fabricating.”  This statute was at issue in Al-Tom Investment, Inc. v. Director of Revenue,
 which held that the cooking oil used to prepare fried foods at Kentucky Fried Chicken restaurants qualified for the exemption because the oil became an essential or necessary element of the finished product, which was fried chicken, fish, and potatoes.  It was also at issue in Souffle, Inc. v. Director of Revenue,
 and Westwood Country Club v. Director of Revenue,
 two decisions issued by this Commission.


In Souffle, the taxpayer operated a restaurant and sought the exemption for wood it used in smoking meats.  In that case, the parties agreed that this activity was “processing.”  We concluded that Souffle intended for “part of the wood, in the form of smoke particulates, to blend 
with and remain as a part of the smoked product to impart the flavor” desired, and that the intended result did occur.  Thus, its purchase of wood was exempt from use tax under § 144.030.2(2).  In Westwood, a country club that served meals to its members sought exemption under § 144.030.2(2) for some of its purchases of food and drinks because they were “component ingredients.”  We stated:

Manufacturing and processing consist of the alteration or physical change of an object or material in such a way that produces an article with a use, identity, and value of the original.  Westwood purchased some items, such as hamburger, that were processed or combined with other ingredients and served in a different form.  These items were thus component ingredients used in manufacturing or processing.  The exemption of section 144.030.2(2) applies if the new personal property resulting from the manufacturing and processing is intended to be sold ultimately for final use or consumption.  The food items that Westwood prepared from the component ingredients were intended to be sold ultimately for final use or consumption.

(Citations omitted).  This portion of Westwood was reversed by the Missouri Supreme Court, but not because of our conclusion that the food items were component ingredients used in the manufacturing or processing of a product.
  The court did not address this conclusion.

C.  Section 144.054


Section 144.054 bears similarities to all four statutes discussed, but there are important differences between it and § 144.030.2(4) and (5).  


The Director argues that Brinker controls this case, despite the fact that a different statute is at issue.  She notes the canon of construction that a court’s construction of statutory language is presumed to be known by the General Assembly and becomes a part of the statute.
  Thus, consistent with Union Electric and Mid-America Dairymen, she conflates the terms 
“processing” and “manufacturing.”  She describes the purpose of § 144.054 as an expansion of the tax exemption already provided in § 144.030.2(12) by adding alternative energy sources and deleting the 10% threshold test in the existing statute, and removing the requirement that items become a component part or ingredient of the new personal property manufactured.  In other words, the Director argues that § 144.054 was intended to provide broader exemptions for manufacturers than § 144.030.2(2), (4), (5) and (12), but not to change the law with regard to restaurants or food preparers.  She acknowledges that the word “plant” does not appear in 
§ 144.054, but points out that the term “production facility” does, and equates the two.


This chain of reasoning is logical, but it ignores differences between § 144.030.2(4) and (5) and § 144.054.  Section 144.054, which begins with the text, “In addition to all other exemptions granted under this chapter,” was clearly designed to be another exemption, not just an extension of existing exemptions.  It exempts not just machinery and equipment, but also chemicals, energy, and materials.  The term “production facility” is susceptible to a broader interpretation than the word “plant,” with its industrial connotations as noted in Brinker.  The activities that qualify for the exemption are not just “manufacturing, mining or fabricating,” but “manufacturing, processing, compounding, mining, or producing.”  The end result must be “any product,” not a “product which is intended to be sold ultimately for final use or consumption.”  All of these differences point in one direction:  the sales tax exemption found in § 144.054 is broader, and in addition to, the exemptions found in § 144.030.2(2), (4), (5), and (12).

In addition, 144.054.1(1) contains its own definition of processing. It is:

any mode of treatment, act, or series of acts performed upon materials to transform or reduce them to a different state or thing, including treatment necessary to maintain or preserve such processing by the producer at the production facility[.]

The stores perform acts that transform materials such as frozen food into ready-to-eat food items.  These acts constitute “processing,” and they fall within the scope of § 144.054.  And under 
§ 144.054 – unlike § 144.030.2(12) – the act of maintaining the processed state is also “processing.”  Therefore, the electrical energy used to power the stores’ sandwich and coffee warmers, along with the other equipment set forth in Finding of Fact 22, is also exempt from sales tax.

The Director contends that none of these activities qualifies for the tax exemption because tax exemptions must be strictly construed, and § 144.054 mentions nothing about restaurants, retailers, or food preparers.  Citing Cook Tractor Co., Inc. v. Director of Revenue,
 she argues that Petitioner has failed to meet its burden to show that the stores’ activities fit within the statutory exemption “exactly.”  The problem with this argument is that the language of 
§ 144.054 is very general and inclusive.  True, it mentions nothing about restaurants or retailers, but it also mentions nothing about hobby shops, whose activities in building picture frames the Director has decided are included within the exemption.
  We are charged to construe the language of the statute in a manner that implements, not defeats, the purpose of the legislature, and its purpose was evidently to exempt a broad range of activities.  Because of the breadth of 
§ 144.054’s language, Petitioner’s activities fall within the exemption.

II.  Other Arguments


The Director points to her Regulations 12 CSR 10-110.621(5)(A) and 12 CSR 10-110.601(6)(A), both of which state:  “A restaurant preparing food for immediate consumption is 
not exempt.  Therefore, all state and local taxes apply.”  But we are not bound by regulations that are inconsistent with the statutes:
Taxes may be authorized only by statute, and the director may not add to, subtract from, or modify the revenue statutes by regulation. . . .  When review of decisions of the Director of Revenue is sought the Commission must resort to the statutes and has full authority to reach a decision on the law as it finds it, subject, of course, to judicial review.[
]

The Director cites cases from several other states that have issued decisions finding that restaurants are not manufacturers.  But Petitioner cites its own cases from other states, and both parties’ efforts simply prove the point that each state has its own statutory exemptions, none of which is identical to the one at issue here.

The Director argues that “[t]he Missouri Supreme Court was well aware of Section 144.054.2 and of Casey’s General Stores when it rendered its decision in Brinker.”
  She cites portions of the oral argument in Brinker that referenced Casey’s activities and whether they might qualify for the exemptions found in § 144.030.2(4) and (5).  Again, however, those are not the exemptions at issue in this case.

The Director warns that:
If the Commission were to find that the activities of Petitioner qualified for the exemption, then every restaurant, convenience store serving coffee, coffee house, bookstore serving coffee, snack bar at any sport’s (sic) event, and other establishment with a coffee pot in its store for serving customers could claim an exemption from the sales tax on its purchases of electricity.[
]
As we read the exemption, we agree that it is very broad, but we can only apply the plain language of § 144.054.  The wisdom of any such exemption is for the legislature, not this Commission, to decide.  We cannot change the law, and must apply the law as written.
  
Amount of Refund


The Director’s Regulation 12 CSR 110.601(4)(A) provides:
(A) Energy and water vendors are responsible for remitting tax to the department.  Purchasers are responsible to inform energy vendors on the MO-149 (Sales/Use Tax Exemption Certificate) of the percentage of energy used for activities exempt under section 144.054, RSMo.  The purchaser may use any reasonable method to calculate this percentage, such as square footage or reference to a use analysis.  The exemption will be applied as follows:

Purchaser’s Calculated Exempt Percentage
     Percentage Exempt
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Applying this regulation, we determine first the exempt percentage at each store:

Grain Valley:
22.36% = 2.53% = 24.89%
Greenwood:
25.76% + 3.59% = 29.35%

We then determine that, based on the Director’s regulation, 25% of the state taxes paid by Casey’s and remitted by Petitioner for the Grain Valley store during the time periods at issue are exempt; and 50% of the state taxes paid by Casey’s and remitted by Petitioner for the Greenwood store during the time periods at issue are exempt.  Casey’s paid $158.13 for the Grain Valley store.  Twenty-five percent of that amount is $39.53.  Casey’s paid $174.78 for the Greenwood store.  Fifty percent of that amount is $87.39.  The sum of the two amounts is equal to $126.92.
Summary


Aquila is entitled to a refund of the sales tax paid on Casey’s purchases of electricity in the amount of $126.92, plus interest.

SO ORDERED on April 28, 2011.


________________________________



KAREN A. WINN 



Commissioner
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