Before the

Administrative Hearing Commission

State of Missouri

FRANK JOSEPH APPELGATE,
)



)



Petitioner,
)




)


vs.

)

No. 06-0081 RE



)

MISSOURI REAL ESTATE COMMISSION,
)




)



Respondent.
)

DECISION


We dismiss the complaint of Frank Joseph Appelgate because he filed it too late for us to hear it.    

Procedure


The Missouri Real Estate Commission (“MREC”) filed a motion to dismiss Appelgate’s complaint on February 15, 2006.  The motion argues that matters outside the pleadings show that we lack jurisdiction to hear the complaint.  We grant such a motion if the MREC establishes facts entitling it to a favorable decision.
  We gave Appelgate until March 9, 2006, to respond to the motion, but he did not respond.  Therefore, the following facts, established by the MREC’s affidavit, are undisputed.  
Findings of Fact

1. On December 23, 2005, the MREC mailed written notice to Appelgate by certified mail that the MREC had refused his application for a real estate salesperson license.  
2. At 6:02 p.m., on Thursday, January 26, 2006, Appelgate’s complaint arrived at the office of this Commission by fax.  
3. This Commission’s next business day after Thursday, January 26, 2006, was Friday, January 27, 2006, which was the 35th day after December 23, 2005.  

Conclusions of Law

Because this Commission is a legislative creation, we have only such jurisdiction as the legislature has given us.
  If the legislature conditions our jurisdiction on certain actions, we have no jurisdiction until those conditions are met.
  Failure to timely file results in the lapse of subject matter jurisdiction and the loss of right of appeal.
   

A license applicant appealing the MREC’s refusal: 
may file, within thirty days after the delivery or mailing by certified mail of written notice of such refusal to the applicant, a complaint with the administrative hearing commission.[
] 

The calendar date on which Appelgate’s complaint arrived at our fax machine was four days too late.  Further, the rule on filing by fax is:  
A document filed by fax is deemed filed at the time the commission receives a fax of the document.  If a document arrives by fax after 5:00 p.m. and before 12:00 midnight . . . , it is filed on the commission’s next business day, unless the commission orders otherwise[.
]
Under that regulation, Appelgate filed his complaint five days too late.  Because Appelgate filed too late, we cannot hear his complaint.  
Summary


We grant the MREC’s motion to dismiss and cancel the hearing.  


SO ORDERED on March 21, 2006.



________________________________



JOHN J. KOPP



Commissioner

	�Regulation 1 CSR 15-3.440(3)(B)3.A.  


	�State Bd. of Regis'n for the Healing Arts v. Masters, 512 S.W.2d 150, 161 (Mo. App., K.C.D. 1974).  


	�State ex rel. Robinson v. Crouch, 616 S.W.2d 587, 592 (Mo. App., S.D. 1981).


	�Daly v. Warner-Jenkinson Mfg. Co., 92 S.W.3d 319, 322 -323 (Mo. App., E.D. 2002), citing Fayette No. 1, Inc. v. Mo. Dept. of Soc. Servs., 853 S.W.2d 393, 396 (Mo. App. W.D. 1993).


	�Section 621.120, RSMo 2000.  


	�Regulation 1 CSR 15-3.290(1)(B).  
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