Before the

Administrative Hearing Commission

State of Missouri

STATE BOARD OF REGISTRATION
)

FOR THE HEALING ARTS,
)



)



Petitioner,
)




)


vs.

)

No. 07-1630 HA



)

AZBER AZHER ANSAR, M.D.,
)




)



Respondent.
)

ORDER GRANTING SUMMARY 
DETERMINATION IN PART


We grant the State Board of Registration for the Healing Arts’ (“the Board”) motion for summary determination in part because Azber Azher Ansar’s license to practice medicine in Ohio was suspended for six months.  We deny the motion in part because the Board did not prove that Ansar pled guilty to, or was convicted of, a crime involving moral turpitude.
Procedure


On October 3, 2007, the Board filed a complaint seeking to discipline Ansar.  On December 28, 2007, the Board filed a motion for summary determination.  Our Regulation 
1 CSR 15-3.440(3) provides that we may decide this case without a hearing if the Board establishes facts that (a) Ansar does not dispute and (b) entitle the Board to a favorable decision.  On February 13, 2008, Ansar responded to the motion.  The following facts as established by the Board are undisputed.
Findings of Fact

1. Ansar is licensed by the Board as a physician and surgeon.  His license is, and was at all relevant times, current and active.
2. Ansar is also licensed by the State Medical Board of Ohio (“the Ohio Board”) to practice medicine and surgery in Ohio (“the Ohio license”).

3. In December 2005, Ansar pled guilty to falsely reporting a crime in Dakota County, Minnesota.  He was placed on probation, and that probation ended in December 2006.

4. On January 10, 2007, Ansar’s Ohio license was suspended for six months based on  his guilty plea and conviction for filing a false police report.  The Ohio Board considered this a misdemeanor involving moral turpitude.
Conclusions of Law 


We have jurisdiction to hear this complaint.
  The Board has the burden of proving that Ansar has committed an act for which the law allows discipline.
  The Board argues that there is cause for discipline under § 334.100:

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by this chapter or any person who has failed to renew or has surrendered the person’s certificate of registration or authority, permit or license for anyone or any combination of the following causes:

*   *   *


(2) The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution under the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated pursuant to this chapter, for any offense an essential element of which is fraud, 
dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed;

*   *   *


(8) Revocation, suspension, restriction, modification, limitation, reprimand, warning, censure, probation or other final disciplinary action against the holder of or applicant for a license or other right to practice any profession regulated by this chapter by another state, territory, federal agency or country, whether or not voluntarily agreed to by the licensee or applicant, including, but not limited to, the denial of licensure, surrender of the license, allowing the license to expire or lapse, or discontinuing or limiting the practice of medicine while subject to an investigation or while actually under investigation by any licensing authority, medical facility, branch of the armed forces of the United States of America, insurance company, court, agency of the state or federal government, or employer[.]


Ansar pled guilty to the offense of falsely reporting a crime under Minnesota law M.S.A. § 609.505:
Subdivision 1. False reporting.  Whoever informs a law enforcement officer that a crime has been committed or otherwise provides information to an on-duty peace officer, knowing that the person is a peace officer, regarding the conduct of others, knowing that it is false and intending that the officer shall act in reliance upon it, is guilty of a misdemeanor.  A person who is convicted a second or subsequent time under this section is guilty of a gross misdemeanor.

Ansar attacks the conviction and the Ohio Board’s decision as though he is appealing those decisions to us, but we are not authorized to decide anything except what § 334.100.2 sets forth as cause for discipline.  Under § 334.100.2(2), we determine whether Ansar pled guilty to, or was convicted of, a certain type of criminal offense.  Under § 334.100.2(8), we determine whether Ansar was disciplined by the Ohio Board.
Disciplinary Action


The Board has shown that the Ohio Board took disciplinary action against Ansar’s Ohio license.  That is all that must be shown to authorize discipline under § 334.100.2(8).  Unlike 
other disciplinary statutes that link the other entity’s disciplinary action to a cause for discipline in Missouri,
 § 334.100.2(8) merely requires a finding of discipline.  

We find cause for discipline under § 334.100.2(8).
Moral Turpitude


The Board’s basis for discipline under § 334.100.2(2) is that the offense of falsely reporting a crime under Minnesota law M.S.A. § 609.505 is a crime involving moral turpitude.  Moral turpitude is defined as:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”[
]


In Brehe v. Missouri Dep’t of Elementary and Secondary Education,
 a case that involved discipline of a teacher’s certificate under § 168.071 for committing a crime involving moral turpitude, the court referred to three classifications of crimes:

(1) crimes that necessarily involve moral turpitude, such as frauds (Category 1 crimes);

(2) crimes “so obviously petty that conviction carries no suggestion of moral turpitude,” such as illegal parking (Category 2 crimes); and
(3) crimes that “may be saturated with moral turpitude,” yet do not involve it necessarily, such as willful failure to pay income tax or refusal to answer questions before a congressional committee (Category 3 crimes).
The court stated that Category 3 crimes require consideration of “the related factual circumstances” of the offense to determine whether moral turpitude is involved.
  In order to determine whether a crime is a Category 1 or 3 crime, the court looked at crimes for which discipline was mandated under § 168.071, which include murder, rape, and child endangerment in the first degree.  But the court determined that the crime the teacher committed, child endangerment in the second degree, was a Category 3 crime, and that the Department of Elementary and Secondary Education must show the circumstances surrounding the commission of the crime.  The court stated:

The legislature restricted the Board’s [of Education’s] authority to discipline so that the Board could discipline only for the commission of a felony or an offense “involving moral turpitude.”  The Board could discipline when the offense necessarily involves moral turpitude (as in the case of a category 1 crime).  The board could also exercise discipline when the related circumstances are such as to demonstrate actual moral turpitude (in the case of a category 3 crime).  The Department was not precluded in this case from showing any circumstances indicating that Ms. Brehe was guilty of moral turpitude.  The Department did not do so.[
]


Our review of the cases from other jurisdictions convinces us that falsely reporting a crime is a Category 3 offense
 and that we must therefore look at the surrounding circumstances before determining whether it is an offense involving moral turpitude.  Because the Board did not present such evidence in the motion, we deny the motion and will allow Ansar to present his case on this issue.
Summary


We grant the motion for summary determination in part.  We will convene the hearing on April 9, 2008, on the issue of whether the criminal offense is one involving moral turpitude.

SO ORDERED on March 14, 2008.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

	�Section 621.045.  Statutory references, unless otherwise noted, are to RSMo Supp. 2007.


	�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


�See § 335.066.2(8), which states that there is cause for discipline for any other disciplinary action “upon grounds for which revocation or suspension is authorized in this state[.]”  The statute in this case § 334.100.2(8), is so broad it could be viewed by some that even discipline against a doctor for actions taken by non-medical boards falls within its scope.


	�In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).  


	�213 S.W.3d 720 (Mo. App., W.D. 2007).  While we realize that the Brehe court made its decision based on the teacher discipline statute that mandated discipline in some cases, and made it discretionary in others, we find the analysis compelling.  If every crime is a crime involving moral turpitude, the “moral turpitude” language is superfluous.  The distinction that the court made between the types of crimes gives us guidance and finds support in other courts’ decisions.


	�Brehe, 213 S.W.3d at 725 (quoting Twentieth Century-Fox Film Corp. v. Lardner, 216 F.2d 844, 852 (9th Cir. 1954)).


	�Brehe, 213 S.W.3d at 725.


	�Id. at 727.


�Blanco v. Mukasey, 2008 WL 553869 (C.A.9 Cal.) (March 3, 2008).  But see Padilla v. Gonzales, 397 F.3d 1016 (7th Cir. 2005).
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