Before the

Administrative Hearing Commission

State of Missouri

IN RE APPLICATION OF ANHEUSER-
)

BUSCH, INC., FOR VARIANCES FOR
)

RESTRICTED RAILROAD CLEARANCES 
)

AT ITS BREWERY AND SUPPORT
)
No. 02-1259 RR

FACILITIES LOCATED IN ST. LOUIS,
)

MISSOURI
)

DECISION AND ORDER GRANTING VARIANCES


We grant the application of Anheuser-Busch, Inc. (Busch) for a variance and authorize it to maintain less than standard horizontal and vertical clearances related to the installation of a Bascule Bridge and attendant structures, and Electrical Equipment Enclosure at Tracks 7 and 8 in Busch’s beer packaging and shipping warehouse at its plant in the City of St. Louis.

Procedure


On August 9, 2002, Busch filed an application requesting an order for the variances.  Attached to the application is a waiver of objection from Manufacturers Railway Company (Railroad), who exclusively provides switching service to Busch in St. Louis.


In our notice of application and order, dated August 22, 2002, we designated the Railroad and the Missouri Highways and Transportation Commission (MHTC) as parties to this proceeding and directed each party to respond to the application by September 11, 2002.  On September 10, 2002, the MHTC filed the affidavit of Robert J. Kraus, Railroad Safety Inspector with the Department of Transportation, in which he recommended approval of the application under certain conditions, which we include in our order.

Jurisdiction


We have jurisdiction over this case.  Effective July 11, 2002, SB 1202 (91st Gen. Assem. 2002) abolished the Division and transferred jurisdiction of these cases to the Administrative Hearing Commission (AHC).  Former powers and duties of the Division were transferred by this bill to the MHTC, which acts through the Department of Transportation.  Because no party requested a hearing in this matter, the AHC will issue its decision based upon the verified pleadings and supporting exhibits.


We make our findings of fact from the statements set forth in the verified application, which have not been countered by any party.

Findings of Fact
1. Busch plans to install a Bascule Bridge, attendant structures and electrical enclosures on Tracks 7 & 8 in the Busch beer packaging and shipping warehouse at its plant in the City of St. Louis.  Busch will pay 100% of the project cost.

2. Current minimum clearances at V.I. – 8 – 3 – are 7’ 1½” from the center line of Track 8 to the north edge of the Electrical Enclosure on its east side and 8’ ½” from the center line of Track 8 to the north edge of the Electrical Enclosure on its west side.  To be in compliance,
 8’ 6” from the center line of Track 8 is required.  Busch requests variances of 

1’ 4½” and 5½” respectively for the Electrical Enclosure.

3. The north edge of an already installed hydraulic unit for the proposed Bascule Bridge identified in V.I. – 8 – 2 is located 6’ 1½” south of the center line of Track 8 within the confines of this Electrical Equipment Enclosure.  To be in compliance, the north edge of this hydraulic unit should be located 8’ 6” south of the center line of Track 8.  Busch requests a variance of 2’ 4¾”.

4. The railroad equipment operated on Tracks 7 and 8 are boxcars moved and switched at a speed of approximately two miles per hour and not to exceed five miles per hour.  None of the tracks involve through traffic movements.  All track movements are of a local switching and spotting nature and are performed exclusively by the Railroad, which has performed this service since 1887.

5. Meeting clearance standards would involve the disruption of Plant Operations for the disconnection and removal of installed electrical equipment, removal of the existing Electrical Equipment Enclosure, relocation of the Enclosure, and reinstallation and reconnection of electrical wires and cables.

6. Providing the required additional clearances in V.I. – 8 –3, the Electrical Equipment Enclosure would involve substantial interruption and down time associated with Plant Operations because the affected warehouse is the primary distribution facility for Busch’s brewery operations.

7. The extensive reconstruction of existing facilities and modification of current electrical systems would substantially disrupt Busch’s product shipping and warehousing operations.

8. Warning signs have been erected that read, “WARNING, WILL NOT CLEAR MAN ON SIDE OF CAR,” and other warning signs have been installed.  The Railroad has issued safety bulletins that prohibit railroad employees from riding the side of railcars into the facility.

Conclusions of Law


The AHC has jurisdiction to determine the manner of grade crossing protection.  SB 1202 (91st Gen. Assem. 2002).  Section 389.580, RSMo 2000
 states:


1.  No railway or railroad corporation, county, municipality, township, or other corporation, firm or person shall hereafter erect or cause to be erected any passenger or freight station platforms, or any permanent structure over or contiguous to any railroad track or tracks, switch or siding, such as shop buildings, coalbins, manufacturing and industrial buildings or any other structure whatsoever, without first having secured permission so to do from the division, and it shall be the duty of the division to promulgate uniform rules governing clearances in the construction of such structures as soon after the passage of this law as the same may be reasonably done, except that after the promulgation of uniform rules as aforesaid by the division, it shall not be necessary to procure permission from the division to erect any structure aforesaid that is erected in conformity to such rule.


2.  Upon application therefor, the division may authorize the construction of structures at less than the minimum vertical or horizontal clearances required by statute or rule if the division finds that construction at the prescribed clearance would be unreasonable.  This subsection shall apply to all structures built over or contiguous to the track of a railroad, including signal lines or wires.

4 CSR 265-8.060 sets forth the vertical and horizontal clearances of structures constructed across or adjacent to railroad or street railway tracts.

The verified application and the attached exhibits show that construction at the standard clearances would be unreasonable in that it would require considerable relocation and reinstallation, which would substantially disrupt Busch’s business.  With the precautions already implemented and those recommended by the Department and contained in this order, and considering the type of car movement and speed, we determine that the clearances will not constitute an undue hazard to railroad employees or others.  Under the conditions set forth in this order, we grant the application. 

Order
1. Busch may install a Bascule Bridge and attendant structures, and Electrical Equipment Enclosure at Tracks 7 and 8 in Busch’s beer packaging and shipping warehouse at its 

plant in the City of St. Louis as set forth in its application and exhibits with less than the minimum clearance requirements.

2. Busch shall install and maintain advance-warning signs that warn railroad employees of insufficient clearance and that prohibit employees from riding sides of cars.  Signs may be illuminated or retro-reflective.

3. Busch shall paint all portions of the Bascule Bridge and Electrical Enclosure or attendant structures within the variance request with a black and yellow alternating stripe pattern to draw attention to the clearance hazard or hazards.

4. Manufacturers Railway Company’s Bulletins 13, 14, 20, and 26, issued February 5, 2001, related to requested variances shall remain in effect and may be modified as needed to protect and enhance employee safety.

5. Except as provided in this order, Busch shall comply with the construction standards set forth in 4 CSR 265-8.060.


SO ORDERED on September 24, 2002.  This order shall become effective on October 4, 2002.



_______________________________



KAREN A. WINN



Commissioner

	�4 CSR 265-8.060 sets forth the required clearances.


	�SB 1202 changes the Division to the MHTC, which acts through the Department.


	�Kraus stated that current installations as viewed on July 16, 2002, meet this requirement.
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