Before the

Administrative Hearing Commission

State of Missouri

ANGL INVESTMENTS, INC., AND
)
GALE WESSLING,
)



)



Petitioners,
)




)


vs.

)

No.  07-0433 RV



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


We deny the motor vehicle refund request application of ANGL Investments, Inc., and Gale Wessling (“ANGL”).  
Procedure


The Director of Revenue (“the Director”) denied ANGL’s refund application.  ANGL filed an appeal.  The Director filed a motion for summary determination.  We gave ANGL until May 15, 2007, to respond, but it did not respond.

Our Regulation 1 CSR 15-3.440(3)(B)3 provides that we may decide this case without a hearing if any party establishes facts that entitle any party to a favorable decision and no party raises a genuine issue as to such facts.  A party may establish a fact by the pleading of the adverse party or other evidence admissible under the law.
  We find that the following facts are without dispute.
Findings of Fact


1.
On June 20, 2006, ANGL sold a 2006 Kawasaki motorcycle for $12,000.

2.
On July 1, 2006, ANGL purchased a 2000 Harley Davidson motorcycle for $1,300.  ANGL used the sale price of the Kawasaki as a credit against the purchase price of the Harley Davidson.  As a result, ANGL paid no sales tax on the purchase of the Harley Davidson.

3.
On December 27, 2006, 190 days after the sale of the Kawasaki, ANGL purchased a 2007 Mercury for a net price of $23,991.75.  ANGL paid state sales tax of $1,013.95 and local sales tax of $389.87.

4.
ANGL filed its refund application for $452 of the sales tax paid on the Mercury.  ANGL credited against the Mercury’s purchase price the $10,700 balance of the Kawasaki’s sale price that remained after the Harley Davidson transaction.

5.
The Director denied ANGL’s application because ANGL purchased the Mercury more than 180 days after the Kawasaki.
Conclusions of Law

We have jurisdiction to hear ANGL’s appeal.
  This Commission is an agency separate and independent from the Department of Revenue.
  We decide ANGL’s appeal by finding the facts anew, applying existing law to them, and doing what the law requires the Director to do.
  ANGL has the burden of proof on the refund claim.

A motor vehicle buyer must pay tax to the Director on the purchase.
  The tax is calculated on the purchase price.
  But the statutes may reduce the taxable portion of the 
purchase price, and thus the tax on that purchase, so that if the buyer has paid full price, he may be entitled to a refund.  

Section 144.025.1 provides:

Notwithstanding any other provisions of law to the contrary, in any retail sale . . . where any article on which sales or use tax has been paid, credited, or otherwise satisfied or which was exempted or excluded from sales or use tax is taken in trade as a credit or part payment on the purchase price of the article being sold, the tax imposed by sections 144.020 and 144.440 shall be computed only on that portion of the purchase price which exceeds the actual allowance made for the article traded in or exchanged, if there is a bill of sale or other record showing the actual allowance made for the article traded in or exchanged. . . .  Where the trade-in or exchange allowance plus any applicable rebate exceeds the purchase price of the purchased article there shall be no sales or use tax owed.  This section shall also apply to motor vehicles . . . sold by the owner or holder of the properly assigned certificate of ownership if the seller purchases or contracts to purchase a subsequent motor vehicle . . . within one hundred eighty days before or after the date of the sale of the original article and a bill of sale showing the paid sale price is presented to the department of revenue at the time of licensing. . . .
(Emphasis added.)

I.  Timeliness 

While the undisputed facts show that ANGL “purchased” the Mercury after the 180-day deadline, the record is silent as to when he “contracted to purchase” it, an event that could precede the purchase date.  Since the purchase was only ten days past the 180-day deadline, there is a reasonable possibility that ANGL contracted to purchase the Mercury within the deadline.  ANGL’s refund application contains the statement, “Missed deadline to use tax credit by only seven (7) days due to negotiation and locating vehicle (finally transferred from Tulsa, OK).”  This raises the reasonable possibility that ANGL entered into a contract to purchase within the 180-day period, but did not purchase the vehicle until after it was located and transported to Missouri.  Further, we discount the weight to be accorded to ANGL’s “admission” that it was 
beyond the 180-day deadline.  The refund application refers only to the “purchase” being within the 180 days.  The refund application did not notify ANGL that its transaction concerning the Mercury would be timely if the date of the contract to purchase was within the 180-day deadline.  


The Director has failed to show that the undisputed facts entitle her to a favorable decision on the issue of the timeliness of the transaction involving the purchase of the Mercury.

II.  Crediting the Kawasaki’s Sale Price to More Than One Purchase

The Director contends that even if the transaction for the Mercury was within the 180-day deadline, § 144.025.1 does not provide for crediting a sale price to more than one purchase.     
As in a previous case, we agree:

Tax credits are construed strictly and narrowly against the taxpayer.  Hermann v. Director of Revenue, 47 S.W.3d 362, 365 (Mo. banc 2001).  Section 144.025.1 provides that if the trade-in credit exceeds the purchase price of the purchased article, there shall be no sales tax owed.  The statute states that its provisions apply to vehicles sold by the owner, as well as to trade-ins.  The statute does not expressly state that a trade-in credit may be a negative number and that the excess may be applied in a successive transaction.  Because the statute does not so provide, and, as a credit provision, it must be strictly construed against the taxpayer, we conclude that Tunis has already received the full amount of the credits allowed by law.  Because Tunis traded in a car that was worth more than the car he bought, he did not pay sales tax on his purchase of the 2000 BMW.  There is nothing to be refunded on that purchase.  Further, Tunis also received a trade-in allowance for a 1999 Lexus on his purchase of the 2004 Lexus. Section 144.025 does not allow the excess from the first transaction to be used as a credit toward a future purchase. Therefore, Tunis did not overpay tax. 
(Footnotes omitted.)

The undisputed facts show that § 144.025 entitles the Director to a favorable decision on ANGL’s refund application.  ANGL credited the $12,000 sale price of the Kawasaki to the 
$1,300 purchase price of the Harley Davidson.  Because the credit exceeded the purchase price, ANGL paid no sales tax.  ANGL wants to treat the difference between the credit and the purchase price ($10,700) as a carry-over credit to use on its second purchase, the Mercury.  However, § 144.025 does not provide for a carry-over of any excess in the sale price used as the credit for the first purchase.


The Director has shown that § 144.025 entitles her to a favorable decision.  We grant the Director’s motion for summary determination.  
Summary


We deny ANGL’s refund application.

SO ORDERED on May 24, 2007.



________________________________



TERRY M. JARRETT    


Commissioner
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