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FINDINGS OF FACT AND CONCLUSIONS OF LAW


Bryan Andrews filed a complaint on August 10, 2000, challenging the Director of Revenue’s July 12, 2000, final decision denying his claim for a refund of 1995 Missouri income tax.  Andrews claims that he filed a 1995 Missouri return within the statutory period allowed for filing a refund claim, but that the Department of Revenue (DOR) lost the return.  Andrews claims he filed the return with DOR employees who were preparing state returns at the IRS office in St. Louis on February 1, 1999.  


This Commission convened a hearing on the complaint on September 21, 2001.  Associate Counsel Joyce Hainen represented the Director.  Andrews represented himself.


The matter became ready for our decision on December 17, 2001, when Andrews filed the last written argument.

Findings of Fact

1. In 1995, Andrews had Missouri withholdings of $2,037.  Andrews also made estimated tax payments of $1,000.  

2. DOR employees went to the IRS St. Louis office at certain times to assist taxpayers in filling out their Missouri income tax returns.  No DOR employees were working at the IRS St. Louis office on Monday, February 1, 1999.  The only dates that DOR employees worked at the IRS office in January and February 1999 were January 30 and February 6, 13, 20, and 27—all Saturdays.  

3. The IRS received Andrews’ 1995 federal return on February 1, 1999.

4. The Department received Andrews’ 1995 Missouri income tax return in the mail, postmarked November 25, 1999.  

5.  On December 28, 1999, the Director issued a Notice of Adjustment stating that Andrews’ 1995 Missouri income tax was $1,025 and the overpayment was $2,012.  However, Andrews’ request for a refund was denied because he did not file his 1995 return within the time required.  After a phone call from Andrews on February 29, 2000, the Director mailed a copy of the notice to Andrews’ new address.  Andrews then protested the notice.

6. On July 12, 2000, the Director issued a final decision denying the protest because Andrews had not filed a 1995 return within the time required by statute to receive a refund.  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  Andrews has the burden to prove that he is entitled to a refund.  Sections 136.300.1 and 621.050.2. Our duty in a tax case is not merely to review the Director’s decision, but to find the facts and to determine, by the application of existing law to those facts, the 

taxpayer’s lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).


Andrews claims that he filed the 1995 Missouri return with a DOR employee who was working at the IRS office on February 1, 1999.  However, the IRS’s receipt of the federal return does not establish DOR’s receipt of the Missouri return.  Further, we have found that no DOR employees were working at the IRS office on February 1, 1999; thus, no DOR employees were present to receive Andrews’ return on that day.  


Andrews also claims that he timely mailed the 1995 Missouri return to the Director.  Andrews argues that mailing creates a presumption of delivery.  However, state and federal tax cases have held that only evidence of registered or certified mailing can prove that the IRS or DOR received the return by mail, and that it is insufficient for the taxpayer to testify only that he mailed the document by regular mail.  Deutsch v. Commissioner, 599 F.2d 44 (2nd Cir. 1979); McCullough v. Director of Revenue, No. 92-000563 RI (Mo. Admin. Hearing Comm’n Oct. 28, 1992).  Andrews acknowledged that he had no mailing receipts proving that DOR timely received his return by mail.  Filing is established by actual delivery of a document to the proper government office, not just by being deposited in the mail.  Holmes v. Navajo Freight Lines, Inc., 488 S.W.2d 311, 313-14 (Mo App., K.C.D. 1972).  


Section 143.801.1 provides:  


A claim for credit or refund of an overpayment of any tax imposed by sections 143.011 to 143.996 shall be filed by the taxpayer within three years from the time the return was filed or two years from the time the tax was paid, whichever of such periods expires the later; or if no return was filed by the taxpayer, within two years from the time the tax was paid.  No credit or 

refund shall be allowed or made after the expiration of the period of limitation prescribed in this subsection for the filing of a claim for credit or refund, unless a claim for credit or refund is filed by the taxpayer within such period. 


If a taxpayer fails to file a return within two years after the date of the payment, section 143.801 bars a refund claim.  LaCroix v. Director of Revenue, Nos. 96-002334 RI, 96-002392 RI, at 5 (Mo. Admin. Hearing Comm’n Feb. 11, 1998) (citing Miller v. United States, 38 F.3d 473, 475-76 (9th Cir. 1994)).  For us to determine otherwise would mean that no claim could ever finally be barred by the two-year clause because the taxpayer could file a return at any time and have three more years to assert the claim.  Id.  A refund claim must be made within two years of the tax payment if no return is filed with the Director.


Andrews claims that he did file a return within the statutory refund period but that DOR lost the return.  However, Andrews has been unable to present any documentary proof, such as a certified mailing receipt or a file-stamped copy, showing that DOR received the return within the statutory refund period.  Andrews also argues that his signature shows that he filled out his return when it was dated, on January 28, 1999.  However, as we have already stated, filing is established by actual receipt on the part of a government agency.  A taxpayer’s testimony that a document has been mailed or delivered does not constitute sufficient legal proof that the document was received.  


Withheld taxes are considered paid for the taxable year in which they were deducted from income.  Section 143.211.  Andrews also paid estimated taxes for 1995.  Andrews’ tax for the 1995 tax year was due no later than April 15, 1996.  Section 143.511.  Therefore, Andrews is deemed to have paid the tax on or before April 15, 1996.  Andrews did not file a 1995 Missouri income tax return within two years after April 15, 1996.  Andrews did not establish that he filed 

the return within two years from the date of payment.   Therefore, we must deny the refund claim.  

Summary


Andrews is not entitled to a refund of 1995 Missouri income tax because he has not established that he filed a return with the Director within two years after the tax was paid.  


SO ORDERED on January 9, 2002.



________________________________



SHARON M. BUSCH



Commissioner

	�All statutory references are to the 2000 Revised Statutes of Missouri.  
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