Before the

Administrative Hearing Commission

State of Missouri

WILLIAM I. & ROSA L. ANDRESS,
)



)



Petitioners,
)




)


vs.

)

No. 99-3270 RI




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On October 23, 1999, William I. and Rosa L. Andress filed a complaint appealing the Director of Revenue’s (Director) decision.  We held a hearing on November 15, 2000.  Joyce Hainen represented the Director.  The Andresses represented themselves.  The matter became ready for our decision on April 16, 2001, the date the last brief was filed.

Findings of Fact

1. On April 15, 1998, the Andresses mailed two envelopes by certified mail.  One envelope was mailed to the Internal Revenue Service (IRS), and one was mailed to the Director.  One envelope contained check #1180, made payable to the Missouri Department of Revenue for $16,946, and the other envelope contained check #1179, made payable to the IRS for $12,080.  Both of these checks were mailed to pay taxes due for tax year 1997.

2. The Director did not receive the check for $16,946.

3. On April 20, 1998, the IRS cashed check #1180 for $16,946.  Although this check was made payable to the Director, it cleared the Andresses’ bank, the Spirit of St. Louis Credit Union (the bank) on that date.  On May 22, 1998, the IRS cashed check #1179 for $12,080.  The bank destroys the paper copies of checks and keeps records only on microfilm.

4. On October 15, 1998, the Andresses filed a 1997 Missouri state tax return, postmarked October 15, 1998.

5. On November 18, 1998, and on December 9, 1998, the Director issued Notices of Adjustment, informing the Andresses that the taxes for 1997 had not been paid.

6. On November 30, 1998, the IRS refunded $16,946 to the Andresses as an overpayment.

7. On January 26, 1999, the Director issued a final decision assessing the Andresses $8,261.43 in tax, $602.07 in interest, and $413.07 in additions for tax year 1997.

8. The Andresses paid the tax, interest and additions as assessed under protest, with a postmark date of March 22, 1999.

9. The Director abated additions to tax and refunded $338.83.

Conclusions of Law 


We have jurisdiction over the Andresses’ complaint.  Section 621.050.1.
  The Andresses have the burden to prove that they are not liable for the amounts assessed.  Sections 136.300 and 621.050.2.  We do not merely review the Director’s decision, but we find the facts and make an independent decision by applying existing law to the facts.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).  We must do what the law requires the Director to 

do.  Id. at 20-21.  Neither the Director nor this Commission has any power to change the law.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).


The Andresses do not dispute that they owe tax as Missouri residents.  They argue that they timely paid their Missouri income tax because they mailed their check by certified mail to the Director with a postmark of April 15, 1998.  Thus, they argue that they should be entitled not only to a return of interest paid, but to interest on the amount of interest paid.


William Andress testified that he mailed the check made payable to the Director in the envelope addressed to the Director.  The facts in this case do not support that assertion.  The IRS received the check made payable to the Director and cashed that check.  Later, the IRS received the check made payable to it and cashed it also.
  The Director has no record of receiving the check, and could not have done so because it was cashed by the IRS.


The Andresses rely on section 143.851, which states:

If any return, claim, statement, notice, petition, or other document required to be filed within a prescribed period or on or before a prescribed date under the authority of any provisions of sections 143.011 to 143.996 is, after such period or such date, delivered by United States mail to the director of revenue, or the officer or person therein with which or with whom such document is required to be filed, the date of the United States postmark stamped on the envelope shall be deemed to be the date of delivery.  This section shall apply only if the postmark date falls within the prescribed period or on or before the prescribed date for the filing of such document, determined with regard to any extension granted for such filing, and only if such document was deposited in the mail postage prepaid, properly addressed to the office, officer, or person with which or with whom the document is required to be filed.


However, the evidence presented shows that the check was not delivered to the Director, but to the IRS.  The Andresses state that their evidence shows that check #1180 arrived at the 

Department on May 11, 1999.  However, conflicting evidence presented by them shows that check #1180 was cashed on April 20, 1998, and destroyed by the bank.  The Andresses cite several letters from the IRS, but these do not prove that the check to the Director was mailed in an envelope addressed to the Director.


Because the Andresses did not mail or deliver their check to the Director, we cannot use the postmark date as the date of filing.  Thus, they paid their 1997 taxes late, and owe the interest as assessed.  Section 143.731.1.  They are not entitled to receive interest from the Director on this amount.

Summary


The Andresses owe the interest as assessed and are not entitled to additional interest on this amount.


SO ORDERED on May 4, 2001.



________________________________



WILLARD C. REINE



Commissioner

	�$74.24 was a debt offset for interest.  $413.07 - $74.24 = $338.83.





	�Statutory references are to the 2000 Revised Statutes of Missouri.


	�The Director offered a hypothesis to explain this.  She states that if the Department had received the check made payable to the IRS, it would have forwarded it to the IRS.  We do not include this as a finding of fact because there was no proof offered that this occurred.
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