Before the

Administrative Hearing Commission

State of Missouri

WILLIAM I. and ROSA L. ANDRESS,
)



)



Petitioners,
)




)


vs.

)

No. 02-0407 RI




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

MEMORANDUM AND ORDER


On May 4, 2001, in Case No. 99-3270 RI, this Commission issued its Findings of Fact and Conclusions of Law concluding that the Andresses owed the interest as assessed, and were not entitled to receive interest on that amount from the Director, on their 1997 Missouri income tax. 


On March 13, 2002, the Andresses filed another complaint before this Commission regarding their 1997 Missouri income tax.  The Andresses refer to notices that the Director has sent to them since the date of our decision.  


On April 9, 2002, the Director filed a motion to dismiss, asserting that any litigation as to the Andresses’ 1997 Missouri income tax liability is barred by the doctrine of res judicata.  The Andresses filed a response to the motion on April 26, 2002.  


On May 23, 2002, we issued a Memorandum and Order requesting additional information.  The Director filed a response on May 30, 2002.  

Findings of Fact

1. On May 4, 2001, this Commission issued its Findings of Fact and Conclusions of Law, Case No. 99-3270 RI, concluding that the Andresses owed $602.07 in interest on their 1997 Missouri income tax as the Director had assessed, and were not entitled to receive interest on that amount from the Director. 

2. On October 17, 2001, the Director issued a notice of deficiency for $853.31 for 1997.  That amount represents $602.07 in interest found due and owing pursuant to our order in Case No. 99-3270 RI, plus further accrued interest.
  The Director had abated additions to tax pursuant to our order in Case No. 99-3270 RI.   

Conclusions of Law


In Chesterfield Village, Inc. v. City of Chesterfield, 64 S.W.3d 315, 318 -319 (Mo. banc 2002), the court discussed the concept of res judicata as follows:  

The Latin phrase “res judicata “ means “a thing adjudicated.” [FN2] The common-law doctrine of res judicata precludes relitigation of a claim formerly made.  King General Contractors, Inc. v. Reorganized Church of Jesus Christ of Latter Day Saints, 821 S.W.2d 495 (Mo. banc 1991), and Norval v. Whitesell, 605 S.W.2d 789, 790 (Mo. banc 1980).

FN2.  Black's Law Dictionary 1312 (7th ed.1999).

The key question is what is the “thing”--the claim or cause of action--that has previously been litigated?  A claim is “[t]he aggregate of operative facts giving rise to a right enforceable by a court.” [FN3] The definition of a cause of action is nearly the same:  “a group of operative facts giving rise to one or more bases for suing.” [FN4] Whether referring to the traditional phrase “cause of action” or the modern terms “claim” and “claim for relief” used in pleading rules such as Rule 55.05, the definition 

centers on “facts” that form or could form the basis of the previous adjudication. . . .

FN3.  Id. at 240.

FN4.  Id. at 214.

The doctrine precludes not only those issues on which the court in the former case was required to pronounce judgment, “but to every point properly belonging to the subject matter of litigation and which the parties, exercising reasonable diligence, might have brought forward at the time.”  King General Contractors, Inc., 821 S.W.2d at 501.  Res judicata, or its modern term, claim preclusion, prohibits “splitting” a claim or cause of action.  Id.  Claims that could have been raised by a prevailing party in the first action are merged into, and are thus barred by, the first judgment. [FN5] To determine whether a claim is barred by a former judgment, the question is whether the claim arises out of the same “act, contract or transaction.”  Grue v. Hensley, 357 Mo. 592, 210 S.W.2d 7, 10 (1948); King General Contractors, Inc., 821 S.W.2d at 501.

FN5.  Rule 55.08 refers to “res judicata” and “estoppel” as affirmative defenses. Heins Implement Co. v. Missouri Highway & Transp. Comm'n, 859 S.W.2d at 684, n.1 (Mo. banc 1993), observes that res judicata is “[s]ometimes also referred to as claim preclusion.”  Modern scholars advocate the term “claim preclusion” instead of res judicata.  See Allen Vestal, Rationale of Preclusion, 9 St. Louis U. L.J. 29 (1964), (quoted in Charles Alan Wright, The Law of Federal Courts, section 100A at 722 23 (5th ed.1994) and Black's Law Dictionary 1312 (7th ed.1999)). One author explains the terms as follows:  “[C]ourts sometimes use an older set of terminology to refer to these concepts.  They refer to claim preclusion as res judicata and to issue preclusion as collateral estoppel.  They also use ‘res judicata’ to refer to the entire topic of former adjudication.  The underlying ideas are identical; only the terminology varies.”  Stephen C. Yeazell, Civil Procedure 798 (5th ed.2000).  Claim preclusion includes the traditional res judicata concepts of “merger” and “bar.”  See Fleming James Jr., Geoffrey C. Hazard, Jr. & John Leubsdorf, Civil Procedure section 11.3 and 11.8 (5th ed.2001).

(Footnotes in original.)  


The Andresses’ 1997 Missouri income tax liability was already litigated in the previous case before this Commission.  Therefore, the matter is res judicata.  When the same tax period is 

at issue, relitigation for that period is barred.  A. P. Green Refractories v. State Tax Comm’n, 621 S.W.2d 340, 345 (Mo. App., W.D. 1981). 

The Andresses also assert that they are entitled to benefit from res judicata as a protection against the Director’s current assessment.  They argue that it is not they, but the Director, who has precipitated further proceedings.  The Andresses request that we “remand” the case to the Director with certain instructions.  We do not have the authority to superintend other agencies. Missouri Health Facilities Review Committee v. Administrative Hearing Comm'n, 700 S.W.2d 445, 450 (Mo. banc 1985).  Our only authority over the Director is to hear appeals from the Director’s orders, findings, decisions, and assessments.  Section 621.050.1, RSMo 2000.  Because we have already decided the Andresses’ 1997 Missouri income tax liability, res judicata bars reconsideration of that liability before this Commission.  

The Director has only assessed for the interest, as found due and owing in our previous decision, plus additional accrued interest.  The Director is not pursuing additions to tax, which were abated in Case No. 99-3270 RI.  Therefore, not only is relitigation barred, but the Director is seeking to collect only what is due under our previous decision.  


We grant the Director’s motion and dismiss the complaint.  


SO ORDERED on June 21, 2002.



________________________________



WILLARD C. REINE



Commissioner

	�The Director’s practice is to apply payments to interest before tax liability, which may explain why the notice stated that $843.60 in tax is due.  The additional information filed by the Director on May 30, 2002, clarifies that the Director is merely seeking to recover the interest as previously assessed and as found due and owing in our prior decision in Case No. 99-3270 RI, plus further accrued interest.  
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