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STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 11-0254 BN



)

CARLA ANDERSON,
)




)



Respondent.
)

DECISION 


Carla Anderson is subject to discipline because she unlawfully possessed a controlled substance; pled guilty to a crime reasonably related to the functions and duties of a licensed practical nurse (“LPN”); pled guilty to a crime that contains the essential elements of fraud and dishonesty; pled guilty to a crime of moral turpitude; and was placed on the Department of Health and Senior Services’ (“DHSS”) employee disqualification list (“EDL”).
Procedure


The State Board of Nursing (“Board”) filed a complaint on February 7, 2011, seeking this Commission’s determination that cause exists to discipline Anderson’s LPN license.  Anderson was personally served with a copy of the complaint and our notice of complaint/notice of hearing on August 23, 2011.  Anderson did not file an answer.

This Commission convened a hearing on the complaint on February 15, 2012.  Patricia D. Perkins of Andereck, Evans, Widger, Johnson and Lewis, LLC, represented the Board.  Anderson did not personally appear and was not represented by counsel.


The matter became ready for our decision on April 3, 2012, the last date for filing a written argument.

Findings of Fact

1. Anderson was licensed by the Board as an LPN at all times relevant to these findings.
2. On March 13, 2009, Anderson unlawfully possessed fentanyl
 in Mercer County, Missouri.  On October 14, 2009, she pled guilty to the Class C felony of possession of a controlled substance except 35 grams or less of marijuana.

3. Between August 29, 2003 and September 6, 2003, Anderson passed several bad checks in Grundy County, Missouri.  On March 11, 2004, she pled guilty to the Class D felony of passing bad checks.

4. On March 16, 2010, Anderson was placed on the EDL.  This became a final disposition when Anderson failed to appeal this decision by DHSS.
Conclusions of Law


We have jurisdiction to hear the case.
  The Board has the burden of proving that Anderson has committed an act for which the law allows discipline.
  The Board alleges that there is cause for discipline under § 335.066:

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, 
permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:

(1) Use or unlawful possession of any controlled substance, as defined in chapter 195, or alcoholic beverage to an extent that such use impairs a person’s ability to perform the work of any profession licensed or regulated by sections 335.011 to 335.096;

(2) The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution pursuant to the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated pursuant to sections 335.011 to 335.096, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed;

*   *   *

(14) Violation of the drug laws or rules and regulations of this state, any other state or the federal government;

(15) Placement on an employee disqualification list or other related restriction or finding pertaining to employment within a health-related profession issued by any state or federal government or agency following final disposition by such state or federal government or agency[.]

Criminal Conviction or Guilty Plea – Subdivision (2)

Anderson pled guilty to the following crimes:

195.202.
 Possession or control of a controlled substance[.]
1. Except as authorized by sections 195.005 to 195.425, it is unlawful for any person to possess or have under his control a controlled substance.

2. Any person who violates this section with respect to any controlled substance except thirty-five grams or less of marijuana is guilty of a class C felony.

570.120.
 Crime of passing bad checks[.]

1. A person commits the crime of passing a bad check when:

(1) With purpose to defraud, the person makes, issues or passes a check or other similar sight order for the payment of money, knowing that it will not be paid by the drawee, or that there is no such drawee; or

(2) The person makes, issues, or passes a check or other similar sight order for the payment of money, knowing that there are insufficient funds in that account or that there is no such account or no drawee and fails to pay the check or sight order within ten days after receiving actual notice in writing that it has not been paid because of insufficient funds or credit with the drawee or because there is no such drawee.


Reasonable relation is a low threshold.  To relate is to have a logical connection.
  An LPN is required to follow controlled substance laws.  Anderson’s guilty plea to possession of a controlled substance is reasonably related to the functions and duties of an LPN.  However, her guilty plea to passing bad checks is not reasonably related to the functions and duties of an LPN.


An essential element is one that must be proven for a conviction in every case.
  Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.
  Violence is defined as “exertion of physical force so as to injure or abuse[.]”
  The crime of possession of a controlled substance does not require a perversion of the truth, a disposition to defraud, or an exertion of physical force so as to injure or 
abuse.  Therefore, we do not find that possession of a controlled substance contains an essential element of fraud, dishonesty, or violence.  However, passing bad checks requires either a purpose to defraud or knowing that there are insufficient funds when writing a check.  A purpose to defraud is self-evident of fraud and dishonesty.  Writing a check with knowledge that there are insufficient funds is a perversion of the truth that misleads the payee into believing there are sufficient funds, which is essentially a disposition to defraud.  Therefore, both possible elements of this crime require a disposition to defraud.  We find that passing bad checks does contain the essential elements of fraud and dishonesty.


There is no requirement for the exertion of physical force, so this crime does not contain violence as an essential element.

Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”[
]

In Brehe v. Missouri Dep’t of Elementary and Secondary Education,
 a case that involved discipline of a teacher’s certificate under § 168.071 for committing a crime involving moral turpitude, the court referred to three classifications of crimes:

(1) crimes that necessarily involve moral turpitude, such as frauds (Category 1 crimes);

(2) crimes “so obviously petty that conviction carries no suggestion of moral turpitude,” such as illegal parking (Category 2 crimes); and
(3) crimes that “may be saturated with moral turpitude,” yet do not involve it necessarily, such as willful failure to pay income tax or refusal to answer questions before a congressional committee (Category 3 crimes).

The court stated that Category 3 crimes require consideration of “the related factual circumstances” of the offense to determine whether moral turpitude is involved.


We determine that passing bad checks is a Category 1 crime that necessarily involves moral turpitude.  We determine that possession of a controlled substance is a Category 3 crime.  However, in its complaint, the Board did not allege the facts surrounding Anderson’s guilty plea to possession of a controlled substance and did not make the underlying facts an issue in this case.  Therefore, we cannot determine whether this was a crime of moral turpitude.

Anderson is subject to discipline under § 335.066.2(2) for pleading guilty to a crime that is reasonably related to the functions and duties of an LPN; a crime that contains the essential elements of fraud and dishonesty; and a crime of moral turpitude.
Controlled Substances – Subdivisions (1) and (14)


Anderson unlawfully possessed fentanyl and pled guilty to the unlawful possession of fentanyl under § 195.202.
  Fentanyl is a controlled substance.  Such unlawful possession is cause to discipline her license under § 335.066.2(1) and (14).
Employment Disqualification List – Subdivision (15)


DHSS is a state government agency created by § 192.002, and Anderson’s placement on the EDL was a final disposition.  Therefore, placement on the EDL is cause for discipline under § 335.066.2(15).

Summary


Anderson is subject to discipline under § 335.066.2(1), (2), (14), and (15).

SO ORDERED on October 3, 2012.


                                                                __________________________________

                                                                SREENIVASA   RAO   DANDAMUDI 


                                                                Commissioner
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