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DECISION 


American National Life Insurance Company of Texas (“American National”) is not entitled to a refund of Missouri insurance premium tax for 2001, 2002 and 2003.  American National’s premiums received for stop-loss coverage are “direct premiums” subject to the Missouri premium tax
imposed upon insurance companies not organized under the laws of this state but doing business in Missouri.
  
Procedure


On August 11, 2005, American National filed a complaint challenging the Director of Revenue’s decision denying its refund claim.  On September 14, 2005, we issued an order joining the Director of Insurance as a party.  


On January 25, 2007, the parties filed a joint stipulation of facts.  American National filed the last written argument on May 9, 2007.  
Findings of Fact

1. American National is a Texas-domiciled insurance company licensed and transacting insurance business in the State of Missouri.  American National has been licensed in Missouri to write accident and health insurance, life insurance, annuities, and endowments since 1972.  
2. Many employers provide health care insurance benefits to their employees.  Some employers retain the financial risk of providing the health care benefits to their employees by maintaining a self-funded health plan.  Such employers reimburse their employees for the cost of the health care the employee incurs or will pay the health care provider directly.  The employer, in order to limit its financial risk for the health care benefits it has agreed to provide, will purchase insurance to reimburse the employer for large medical expense losses incurred by the employees protected by the plan.  This insurance is called stop-loss coverage and comes in two general types:  aggregate stop-loss coverage and specific stop-loss coverage.  In both cases the benefit is paid to the employer (or to the trustees of a self-funded plan).  Aggregate stop-loss coverage reimburses the employer for any coverage above the expected amount of the aggregate claims.  Specific stop-loss coverage pays a benefit after a cap on any individual is exceeded.  
3. American National’s standard contract for stop-loss coverage states: 

We, American National Life Insurance Company of Texas by this treaty of excess loss reinsurance . . . agree to pay the Excess Loss Reinsurance benefits provided herein upon receipt of satisfactory written proof of loss with respect to the reinsured Employer named above, insofar as such loss relates to the self-insured Plan established by the Employer.  
The consideration for coverage under this Excess Loss Reinsurance Treaty is the Employer’s application and payment of the required premiums as they become due.  

*   *   *

SCHEDULE OF EXCESS LOSS REINSURANCE

*   *   *

A.  AGGREGATE EXCESS LOSS REINSURANCE
Reinsurer’s Limit of Liability (Aggregate Maximum Limit): 
(1) [______]% of paid aggregate losses which are in excess of the Aggregate Retention Amount, Subject to a maximum limit of $[_______].  
(2) Maximum Amount Per Covered Person applicable to Aggregate Excess Loss Reinsurance $[_______].  
Aggregate Retention Amount
(3) Retention Factor:    Employee only:  $[_____]; Family: $[_____]; 

Composite: $[_________]
(4) Minimum Aggregate Retention Amount:  $[________]
(5)  Lines of Coverage:  [  ]  Medical  [  ] Dental   [  ] Rx card   [  ] Vision
                                        [  ] Short Term Disability   [  ] Other _______]

*   *   *

C.  SPECIFIC EXCESS LOSS REINSURANCE
Reinsurer’s Limit of Liability (Specific Maximum Limit):  
(1) [____]% of paid specific losses which are in excess of the Specific Retention Amount, subject to a maximum limit per Covered Person of $[_______]; $[______] for Mental and Nervous Disorders).  
(2) Specific Retention Amount:  $[____] per Covered Person; $[______] per family (optional). 
(3)  Lines of Coverage:  [  ]  Medical  [  ] Dental   [  ] Rx card   [  ] Vision
                                       [  ] Short Term Disability     [  ] Other _______]

*   *   *

1.  COVERAGE PROVISIONS
A.  Aggregate Excess Loss Reinsurance:  The Reinsurer will reimburse You a percentage of Covered Benefits paid under Your Plan, subject to all terms and conditions of this Treaty, to the extent that such payments are incurred during the Expense Incurral Period, paid during the Expense Payment Period and exceed the Aggregate Retention Amount.  The Reinsurer’s liability to reimburse You is limited to the Aggregate Maximum Limit.  For purposes of this provision, Covered Benefits cannot include any amounts that exceed the Specific Retention Amount per Covered Person.  
The Expense Payment Period, Aggregate Retention Amount, Aggregate Maximum Limit, Specific Retention Amount per Covered Person, and the percentage that the Reinsurer will reimburse You are shown in the Schedule.  We will pay You as soon as reasonably possible after the end of Your Treaty Period, upon receipt of the necessary documentation for reimbursement.  We will not make any payments to You unless all premiums due hereunder are paid on a current basis.  

B.  Specific Excess Loss Reinsurance:  The Reinsurer will reimburse You a percentage of Covered Benefits paid under Your Plan, subject to all terms and conditions of this Treaty, to the extent such payments are incurred during the Expense Incurral Period, paid during the Expense Payment Period and exceed the Specific Retention Amount.  The Reinsurer’s liability to reimburse You is limited to the Specific Maximum Limit.  
The Expense Incurral Period, Expense Payment Period, Specific Retention Amount, Specific Maximum Limit and the percentage that the Reinsurer will reimburse You are shown in the Schedule.  We will pay You any benefits that We have determined are due as soon as reasonably possible following receipt of the necessary documentation for reimbursement.  We will not make any payments to You unless all premiums due hereunder are paid on a current basis.  

2.   DEFINITIONS

*   *   *

B.  AGGREGATE RETENTION AMOUNT, as shown in the Schedule, is the total amount of eligible expenses incurred and paid with respect to all persons covered under Your Plan, and will be determined at the end of the Treaty Period by use of the following formula:  
i.     The total number of employees and their dependent units who are covered under Your Plan at the beginning of each month during the Treaty Period will be multiplied by the appropriate Retention Factor stated in the Schedule. 
ii.   The sum of the monthly amounts computed as described in (i) above will be the Aggregate Retention Amount; except that the Aggregate Retention Amount will never be less than the Minimum Aggregate Retention Amount stated in the Schedule. 
iii. This aggregate amount does not include any payments You made to a Covered Person that were reimbursable under the Specific Excess Loss Reinsurance, or were in excess of the Maximum Amount Per Covered Person chargeable to the aggregate as stated in the Schedule of Excess Loss Reinsurance.  The aggregate also does not include:  Plan deductibles; Plan coinsurance; expenses or claims not covered under the terms of the Plan Document; expenses reimbursable from any other source; or costs of claim administration or litigation.[
]  

4. In the years 2001, 2002 and 2003, American National issued stop-loss coverage to self-insured employer health benefit plans.  
5. At the time, American National did not report the premiums attributable to stop-loss contracts as direct premiums on its Missouri premium tax returns, nor did it pay Missouri premium taxes on those premiums.  
6. On September 22, 2004, the Director of Insurance issued a letter to American National recertifying the premium taxes to the amounts attributable to the stop-loss contracts for the years 2001, 2002 and 2003: 

Year
Additional Premium Tax Due

2001
$10,668


2002
$6,246


2003
$7,377

7. On October 21, 2004, American National paid under protest to the Director of Revenue the revised assessments for 2001, 2002 and 2003 and made a claim for refund of the payments. 
8. On July 14, 2005, the Director of Revenue denied American National’s claim for refund.  
Conclusions of Law


This Commission has jurisdiction over appeals from the Director of Revenue’s final decisions.  Section 621.050.1.  American National has the burden to prove that it is entitled to a refund.  Sections 136.300.1 and 621.050.2.  Our duty in a tax case is not merely to review the Director of Revenue's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  


American National cites § 136.300.1, which provides: 

With respect to any issue relevant to ascertaining the tax liability of a taxpayer all laws of the state imposing a tax shall be strictly construed against the taxing authority in favor of the taxpayer.  

Section 148.320 imposes a tax upon the “direct premiums received” by Missouri insurance companies.  Similarly, § 148.340 imposes a tax upon insurance companies such as American National that are not organized under the laws of this state but do business in this state: 

Every insurance company or association not organized under the laws of this state, shall, as provided in section 148.350, quarterly pay tax upon the direct premiums received, whether in cash or in notes, in this state or on account of business done in this state, for insurance of life, property or interest in this state at the rate of two 
percent per annum in lieu of all other taxes, except as in sections 148.310 to 148.461 otherwise provided, which amount of taxes shall be assessed and collected as herein provided; provided, that fire and casualty insurance companies or associations shall be credited with canceled or return premiums actually paid during the year in this state, and that life insurance companies shall be credited with dividends actually declared to policyholders in this state, but held by the company and applied to the reduction of premiums payable by the policyholder.  

(Emphasis added).  Section 148.350 provides: 

Every such company or association shall, on or before the first day of March in each year, make a return, verified by the affidavit of its president and secretary or other authorized officers, to the director of the department of insurance stating the amount of all premiums received on account of policies issued in this state by such company, whether in cash or in notes, during the year ending on the thirty-first day of December, next preceding.  Upon receipt of such returns, the director of the department of insurance shall verify the same and certify the amount of tax due from the various companies on the basis and at the rate provided in section 148.340, and shall certify the same to the director of revenue together with the amount of the quarterly installments to be made as provided in subsection 2 of this section, on or before the thirtieth day of April of each year. 

(Emphasis added).  American National argues that the premiums on stop-loss policies are not “direct premiums” as provided in § 148.340.  
I.  Direct Premiums


Although many Missouri statutes use the term “direct premiums,”
 American National acknowledges that the term is not defined in the statutes and regulations and that there are no Missouri cases directly on point.   


In Healthy Alliance Life Ins. Co. v. Director of Revenue & Director of Insurance, 
No. 97-0402 RV (Mo. Admin. Hearing Comm’n Jan. 26, 1998), Healthy Alliance Life Insurance Company (“HALIC”) entered into a reorganization agreement with its parent company, Blue Cross Blue Shield of Missouri (“BCBSMo”), whereby HALIC acquired assets and liabilities from BCBSMo and agreed to reinsure some of BCBSMo’s insurance liabilities.  On its premium tax return, HALIC claimed credits for a Missouri Health Insurance Pool assessment and a Missouri Life and Health Insurance Guaranty Association assessment that had been assessed against BCBSMo.  This Commission addressed the premium tax in a general fashion before examining the issues in the case, stating:  

Direct premiums are premiums paid by an insured to an insurer as consideration for a contract of insurance.  [FN 5  See Massachusetts Bonding & Ins. Co. v. Chorn, 201 S.W. 1122, 1126-27 (Mo. 1918), for a discussion of “premiums received.”]  In this case, the consideration paid to HALIC by BCBSMo for the contract of reinsurance would not be direct premiums and therefore not taxable to HALIC.  

This statement regarding consideration paid for the contract of reinsurance was dictum, and no party raised an issue in that case as to whether the consideration paid to HALIC by BCBSMo should be included in the premium tax base.  The facts are also distinguishable in that Healthy Alliance involved a reinsurance agreement pursuant to a corporate reorganization.  Further, this Commission’s decisions have no precedential value.


The parties in the present case have provided us with no helpful authorities that define the term “direct premium.”  In Metropolitan Life Ins. Co. v. Scheufler, 180 S.W.2d 742, 743 (Mo. 1944), the court addressed the meaning of the term “premiums received” in construing the predecessor to § 148.370, but found that:  

the preceding qualifying word “direct” is not of primary significance to the question of the construction of the statute involved in the instant action.  

In that case, the court held that the term “premiums received” was not limited to the portions of the premiums that were retained for use in the company’s business, and that the return of any part of the premium received would not, in itself, operate as a pro rata reduction of the tax payable.    
All fifty states impose a premium tax fixed at a set percentage of gross premiums attributable to business done in the state.
  Some states have defined the term “direct premium” by statute.
  Decisions from states other than Missouri show that the term “direct premium” is 
commonly used in the insurance industry.  In Stewart Title Guaranty Co. v. State Tax Assessor, 2005 WL 2723026 (Me. Super. 2005), appeal dismissed on other grounds, 892 A.2d 1162 (Maine 2006), the court stated:  
Beginning in 1987, the National Association of Insurance Commissioners (“NAIC”) promulgated instructions to guide title insurance carriers and provide consistency in reporting financial data by using a standardized form known as the “Schedule T.”  The Schedule T was to include as “direct premiums written” the entire amount charged to customers regardless of whether those amounts were ultimately remitted to the insurer.  However, the NAIC instructions make clear that these amounts are “not intended to be used for the calculation of the amount [of] premium tax due.”  Instead, NAIC directs insurers to submit a separate schedule to taxing authorities. 
In that case, the State Tax Assessor argued that the direct premiums for purposes of the premium tax should be the same as those reported on Schedule T.  Instead, the court accepted the taxpayer’s definition, which limited the term “direct premiums” to that portion of property buyers’ payments specifically attributed to title insurance and specifically received by the taxpayer as payment for such insurance coverage.  The court accepted the taxpayer’s argument that the legislature would not have intended the term to cover anything other than what the insurer actually received as premiums for insurance, as opposed to incidental charges for title searches, document preparation, etc.
  American National is not a title insurance company.  However, cases such as Stewart Title Guaranty Co. and Knox show that the term “direct premium” is commonly used in the insurance industry, and apparently the industry finds no ambiguity in the term.
  
II.  Associated Industries
In Associated Indus. of Missouri v. Angoff, 937 S.W.2d 277, 285 (Mo. App., W.D. 1996), the court held that the Director of Insurance did not have the authority to promulgate a regulation to treat stop-loss policies as medical expense insurance.  The proposed regulation, amending 20 CSR 100-2.150, stated in part:  

(1)Definitions.  For purposes of this rule—

*   *   *

(D) Stop-loss policy means an insurance policy, certificate, contract, endorsement, attachments, amendment or other modification to that contract, issued to an employer, or trustee or association acting on behalf of that employer, to insure against excessive losses of the self-funded employee health benefit plan, which reimburses the employer or a person acting on the employer’s behalf for claims which exceed a specific (individual claim) or an aggregate dollar amount set forth in the policy. 
(2) A stop-loss policy shall be deemed to be medical expense insurance subject to the insurance laws of this state regarding health insurance policies except where the following conditions are met:  

*   *   *

(3) All stop-loss insurance issued in this state is to be included in the issuer’s computation of premium tax liability and the insurer’s obligation for assessments to fund the Missouri Health Insurance Pool.  

The court stated the following general principles regarding stop-loss coverage:  

By definition, group health insurance does not provide benefits to the employer, and no policy of group health insurance is permitted to pay any benefit directly to the employer.  Stop-loss insurance, on the other hand, does benefit the employer.  It is issued to an employer or the trustees of a self-funded plan to protect the employer or trust from unusual or catastrophic losses.  It provides no direct benefits whatsoever for any employee or their dependents.   

Angoff at 283.  The court quoted Travelers Ins. Co. v. Cuomo, 14 F.3d 708, 723 (2d Cir. 1993), which stated:  

Self-insured employee benefit plans and their employer sponsors . . . often purchase stop-loss insurance to protect themselves against excess or catastrophic losses.  Unlike traditional group-health insurance, stop-loss insurance is akin to reinsurance in that it does not provide coverage directly to plan members or beneficiaries.  Rather, most stop-loss policies . . . provide coverage to the plan itself if the total amount of claims paid by the plan exceeds the amount of anticipated claims by a specified sum.  


The court held that the Director of Insurance lacked express statutory authority to regulate stop-loss coverage.  American National cites the provision in the proposed amendment to the regulation, stricken in Associated Indus., that “All stop-loss insurance issued in this state is to be included in the issuer’s computation of premium tax liability,” and argues that the Department of Insurance thus recognized that without the amendment to the regulation, it could not require insurers to include stop-loss insurance in the computation of premium tax liability.  We disagree with this reading, as the scope of taxation is set by the statutes, and the executive branch has no authority to alter the scope of the tax by promulgating a regulation.
   
III.  Reinsurance

American National argues that stop-loss coverage is reinsurance and that premiums for reinsurance are not “direct premiums.”  A treatise describes the principle of reinsurance as follows: 

Reinsurance is essentially the mechanism by which insurers protect themselves from financial disaster that could ensue if the risks that they have underwritten result in losses at a rate far in excess of that which was assumed when the risks were accepted.  The protection consists of the insurer effectively spreading the risk that it has assumed.  For example, an insurer who issues more than 
$1,000,000,000 in property coverage in California or Florida would attempt to pass some portion of this risk along to another entity in order to avoid passing out of existence should those geographic areas experience a natural disaster like an earthquake or hurricane.[
]
Principles of reinsurance law are well-settled in Missouri:  

Such reinsurance, in the ordinary case, is taken out for the benefit of the reinsured in order to indemnify it from loss . . . .  The contract of re-insurance is totally distinct from, and unconnected with, the [original] insurance; the original assured having no kind of claim against the reinsurer, and the re-assured remains solely liable on the original insurance, and alone has a claim against the re-insurer.[
]  


American National’s standard contract for stop-loss coverage repeatedly states that it is a contract of reinsurance, and we agree that this is what the contract does.  However, that does not end our inquiry under Missouri law.  American National argues: 

Reinsurance is not direct insurance under Section 148.340 RSMo., and American National is unaware of any other circumstances where the Department has taken the position that reinsurance is direct insurance. 

American National cites no authority for this proposition.  We do not base our decision on a categorization of whether the stop-loss policy is reinsurance, but on the statutory interpretation of the wording of § 148.340.  


American National cites Regulation 20 CSR 100-6.100(4)(b)1.D for the proposition that the Missouri Department of Insurance, Financial Institutions and Professional Registration treats reinsurance, stop-loss coverage, and excess loss insurance the same.  The regulation provides an exception to privacy notice requirements for reinsurance, stop-loss or excess loss insurance.  However, the fact that the Department may have grouped these categories together for purposes 
of its regulation on privacy act notices does not bind the Director of Insurance for purposes of determining the base for the tax on direct premiums.   

IV.  Fidelity Security Life Ins.

Both parties discuss Fidelity Security Life Ins. Co. v. Director of Revenue, 32 S.W.3d 527 (Mo. banc 2000).  One issue in that case was the construction of § 148.390, which allowed insurers to deduct, for purposes of the premium tax, “the entire amount of benefit payments actually made” from the “gross amount of premiums received on policies or contracts providing health insurance benefits for the benefit of some or all of the employees of one or more employers. . . .”  The statute thus allowed the insurers to deduct the benefits they paid on policies providing health insurance benefits to employees from the gross premiums they received on the same policies.  Fidelity took a deduction for the benefits paid under stop-loss policies.  The issue was whether benefit payments made under stop-loss policies qualified as health insurance benefits that were for the benefit of some or all employees.  The court held that premiums paid for stop-loss insurance were deductible, as “nothing in the text of section 148.390.2 requires that the healthcare benefits to the employee be direct or that no benefit inure to the employer under the policy[.]”
  

This holding in Fidelity is not helpful in the present case.  That case does not address whether premiums paid for stop-loss policies are “direct premiums,” and are thus subject to taxation at all, under § 148.340.  In that case, the court held that nothing in the statute at issue required that the healthcare benefits to the employee be direct.  Respondents argue that if Fidelity had considered stop-loss premiums to be reinsurance premiums, it would have advocated for a complete exemption from taxation, as does American National, rather than merely claiming a 
deduction.  We do not find this argument persuasive.  The issue as to a complete exemption from taxation was simply not raised in Fidelity, as the taxpayer relied on the statute at issue in that case as the basis for its belief that a deduction was available.  That does not foreclose a party from raising an argument in another case that the premiums for stop-loss policies are not subject to a premium tax.  

In Fidelity, the insurance company also argued that third-party administrators’ (TPA) charges and fees for altered billing cycles were not part of the direct premiums received and were not subject to premium tax.  In arguing that case before this Commission, the respondents relied on excerpts from insurance treatises:  

Applying sound actuarial analysis in underwriting, insurers calculate the total anticipated losses for policy periods and establish an apt pro rata amount of premiums to charge its insureds for each policy period.  For each unit of insurance coverage, an estimated administrative cost is also added to the estimated total losses to be paid-out.  The total premium (net premium plus administrative costs) charged each policyholder/insured is customarily called gross premium.  The term net premium means that part of the premium charged directly for the risk transferred and assumed by the insurer.  Factoring the administrative costs into the premium is called loading.[
] 

The gross premium consists of two components, the “net premium,” also called “pure premium,” and the “loading rate.”  The net premium is intended to meet the cost of casualty losses, both current and future, while the “loading rate” is the sum added to the net premium to cover management and administration, risk charges, taxes, profits, and interest.[
] 


Upon review, the court rejected Fidelity’s argument that the TPA fees were not in the nature of premiums because they were not consideration paid to indemnify a risk.  The court upheld our determination that the TPA fees were direct premiums subject to the premium tax: 

The term “premiums” is not defined in section 148.320.  But in context, the plain and ordinary meaning of the word premium is the consideration paid by an insured to an insurer for a contract of insurance.  Black’s Law Dictionary 1181 (6th ed. 1990); Webster’s Third New International Dictionary 1789 (1981).  The record shows that Fidelity requires some insureds to pay charges directly to certain TPAs, including some Fidelity affiliates, as part of the consideration for Fidelity issuing a contract of insurance.  The record also supports the conclusion that these fees for administrative services provided by TPAs are in lieu of the normal administrative expenses borne by the insurer.  Thus, a TPA charge is simply part of the premium demanded by Fidelity for its contracts of insurance.  Because there is no ambiguity, resort to canons of construction is not permitted.[
]
V.  Statutory Construction

Respondents rely on § 376.1010 as authority for the proposition that stop-loss coverage is direct insurance.  Section 376.1010 provides:  

A multiple employer self-insured health plan shall maintain aggregate excess stop-loss coverage and individual excess stop-loss coverage provided by an insurer licensed by the state to write accident and health insurance on a direct basis. . . .
(Emphasis added).  Respondents agree that this provision apparently does not apply to American National, as American National evidently issues its stop-loss coverage only to single-employer plans rather than multiple-employer plans.
  Respondents argue that § 376.1010 expresses the legislature’s intent that direct insurance include stop-loss coverage.  American National argues to the contrary:   that § 376.1010 recognizes a distinction between stop-loss coverage and direct insurance.  We do not find § 376.1010 convincing as authority in the present case because it 
refers to the licensure status of an insurer to write accident and health insurance “on a direct basis” and does not address “direct premiums.”   


American National relies on BCBSM, Inc. v. Commissioner of Revenue, 663 N.W.2d 531 (Minn. 2003), where the court held that premiums received by an insurer on stop-loss policies were not subject to premium tax.  However, the Minnesota statute at issue in that case levies a percentage of “gross premiums less return premiums on all direct business received by the insurer in this state.”
  “Direct business” is not the same term as “direct premiums.”  In that case, the court found that the term “direct business” was ambiguous, and it followed the rule of statutory construction that ambiguous provisions should be construed in favor of the taxpayer.


The Supreme Court of Missouri has construed the term “direct insurance,” though not the term “direct premiums.”  In Gage & Tucker v. Director of Revenue, 769 S.W.2d 119, 123 
(Mo. banc 1989), the taxpayers argued that a professional indemnity policy acquired from ALAS was not “direct insurance . . . underwritten by a surplus line insurer” and was thus not subject to a premium tax under § 384.160.4.  The court stated: 

[The taxpayers’] premise is that the word “direct” as used in the statute makes a distinction between traditional malpractice policies and indemnity policies.  Under the terms of the professional indemnity policy, ALAS will indemnify the firms for covered costs, charges and expenses arising out of any claim made against them for legal malpractice.  Unlike traditional insurance it provides for indemnification only after the insured has settled a claim or satisfied a judgment against it.  Additionally, ALAS is under no obligation to defend in the event a claim is made or lawsuit is filed against the taxpayers.  
This Court rejects the taxpayers’ argument that the surplus line tax does not apply because the indemnity policy is not “direct insurance.”  No legislative intent to distinguish between indemnity insurance and traditional insurance is demonstrated by the use of the word “direct” in section 384.020(6). 


We find Gage & Tucker analogous to the present case. We see no legislative intent to distinguish between ordinary insurance and reinsurance by the use of the term “direct premiums” in § 148.340.  Rather, “direct premiums” appears to be a standard term used throughout the insurance industry and by state insurance regulators, and the term “direct” does not so qualify the term “premiums” as to exclude reinsurance.  

If the legislature had intended to exclude reinsurance from the scope of the premium tax, it could have done so expressly.  A prior version of the statute, § 5857, R.S. 1939, allowed a deduction of “amounts paid for re-insurance upon which a tax has been or is to be paid in this State” from the gross premiums received.  In Allied Mutual Ins. Co. v. Bell, 185 S.W.2d 4, 8 (Mo. 1945), the court held that a bill to amend the statute to eliminate that deduction violated the Missouri Constitution, art IV, § 25, because the bill was amended in its passage through the Missouri House of Representatives and departed from the original purpose of the bill.


We note that in § 379.815(9), for purposes of the Missouri Basic Property Insurance Inspection and Placement Program, which helps to make property insurance available to people who are unable to procure such coverage through ordinary methods, the legislature defined “premiums written” as:

gross direct premiums (excluding that portion of premium on risks ceded to the joint reinsurance association) charged during the second preceding calendar year with respect to property in this state on all policies of basic property insurance and the basic property insurance premium components of all multiperil policies, as computed by the facility, less return premiums, dividends paid or credited to policyholders, or the unused or unabsorbed portions of premium deposits[.] 

(Emphasis added).  The wording of § 379.815(9) shows that the legislature can expressly make an exclusion for reinsurance premiums if it intends to do so.  

Even though we must construe tax statutes in favor of the taxpayer,
 the primary goal of statutory construction is to effectuate the intent of the legislature according to the language used.
  Because the term “direct premiums” is a standard term in the insurance industry (even though neither party has presented evidence of any industry definition), we find no ambiguity in the term.  The legislature did not express any intent in § 148.340 to exclude reinsurance – f or more specifically, stop-loss coverage – from the scope of the premium tax.   In Conagra Poultry Co. v. Director of Revenue, 862 S.W.2d 915, 917 (Mo. banc 1993), the Supreme Court of Missouri stated that it should not construe a legislative intent to allow a sales tax exemption for component parts of fertilizer without clear statutory language to that effect.  

We agree with this Commission’s statement in Healthy Alliance that direct premiums are premiums paid by an insured to an insurer as consideration for a contract of insurance.
  American National received payments from an insured as consideration for a contract of insurance.  The fact that the contract was for stop-loss coverage and that this may have been in the nature of reinsurance does not change the fact that the payments to American National were for a contract of insurance.  American National has failed to meet its burden to show, through an industry definition of “direct premium” or otherwise, that the premiums received for stop-loss coverage were not direct premiums.
  The self-insured employer health benefit plans paid direct premiums to American National, and the direct premiums are subject to the Missouri premium tax imposed upon insurance companies that are not organized under the laws of this state but are doing business in Missouri.
   
VI.  ERISA Pre-emption

American National finally argues that self-insured health benefit plans are governed by the Federal Employee Retirement and Income Security Act (ERISA) and that Respondents’ application of the premium tax is pre-empted by ERISA.  29 U.S.C § 1144(a), which is part of ERISA, provides that: 
The provisions of . . . this chapter shall supersede any and all State laws insofar as they may now or hereafter relate to any employee benefit plan. 

ERISA’s “Savings Clause,” 29 U.S.C. § 1114(b)(2)(A), provides: 

Except as provided in subparagraph (B) [the “Deemer Clause”], nothing in this subchapter shall be construed to exempt or relieve any person from any law of any State which regulates insurance.
ERISA’s “Deemer Clause,” 29 U.S.C. § 1114(b)(2)(B), provides: 

Neither an employee benefit plan . . . nor any trust established under such a plan, shall be deemed to be an insurance company, . . . for purposes of any law of any State purporting to regulate insurance companies [or] insurance contracts. 


American National cites no cases on point, holding that a self-funded health benefit plan is not subject to a state premium tax.  Respondents cite General Motors Corp. v. California State Bd. of Equalization, 815 F.2d 1305 (9th Cir. 1987), cert. denied, 108 S.Ct. 1122 (1988), which is on point.  In that case, the court held that ERISA did not preempt a state premium tax assessed against an insurer and calculated with reference to benefits paid by ERISA plans.  The tax at issue in that case was imposed upon “gross premiums . . . received” by insurance companies.”
  The court held that the preemption clause applied because the tax related to benefit plans, but also held that the Savings Clause applied because the law regulated insurance.  The court stated:  
[T]he tax is intimately associated with the business of insurance.  It is imposed on insurers, as a result of their participation in the insurance business in California.  And it is calculated in terms of premiums, the traditional mode of payment for insurance services.[
]

The court also held that the tax did not run afoul of the Deemer Clause because: 
It is imposed on insurance companies, not benefit plans.  It may affect benefit plans, but effects are not determinative.[
]

Similarly, American National is an insurance company, not a health benefit plan.  Respondents are not attempting to subject any self-funded health benefit plan to a state law.  The Michigan Court of Appeals has also held that the Michigan premium tax was not preempted by ERISA.


We agree with Respondents that the Missouri premium tax imposed by § 148.340 is not preempted by ERISA.  
Summary


American National is not entitled to a refund of Missouri premium tax for 2001, 2002 and 2003. 


SO ORDERED on December 27, 2007.



________________________________



JUNE STRIEGEL DOUGHTY 



Commissioner

	�Section 148.340.  Statutory references are to RSMo 2000, unless otherwise noted.  


	�Jt. Stip. Ex. A.


	�Sections 148.320, 148.376, 379.290, and 383.150.   Section 383.150(5) provides:  





“Net direct premiums” means gross direct premiums written on casualty insurance in the state of Missouri by companies authorized to write casualty insurance under chapter 379, RSMo 1969, in the state of Missouri, less return premiums thereon and dividends paid or credited to policyholders on such direct business. 





This definition does not apply to § 148.340.  Section 383.155 provides:  





1.  A joint underwriting association may be created upon determination by the director after a public hearing that medical malpractice liability insurance is not reasonably available for health care providers in the voluntary market. The association shall contain as members all companies authorized to write and engaged in writing, on a direct basis, any insurance or benefit, the premium for which is included under the definition of “net direct premiums”.





(Italics added).  





	�Central Hardware Co. v. Director of Revenue, 887 S.W.2d 593, 596 (Mo. banc 1994).  


	�Metropolitan Life Ins. Co. v. Insurance Com'r of State of Md., 473 A.2d 933, 934 (Md. App. 1984).   


	�In Connecticut, for example, the legislature has specifically defined “gross direct premiums” as:  





All receipts of premiums from policyholders and applicants for policies, whether received in the form of money or other valuable consideration, but excluding annuity premiums and considerations and premiums received for reinsurances assumed from other insurance companies and premiums received after July 1, 1990, and before January 1, 1995, for any special health care plan, as defined in section 38a-564.  





C.G.S.A. § 12-201(7).  





A New York statute, in contrast, does not exclude reinsurance from the definition of “gross direct premiums,” but then allows a deduction for premiums received for reinsurance.  McKinney’s Tax Law § 1510(c).  





Section 304(b) of the Illinois Income Tax Act relies on the industry usage of the term, defining “direct premiums written” as:





The total amount of direct premiums written, assessments and annuity considerations as reported for the taxable year on the annual statement filed by the company with the Illinois Director of Insurance in the form approved by the National Convention of Insurance Commissioners or such other form as may be prescribed in lieu thereof.  





See also N.J.A.C. 11:3-20.3.  


	�See also Knox v. Taylor, 992 S.W.2d 40, 65 (Tex. App. 1999), where the court relied on evidence as to a company’s “direct premiums.”


	�In Guardian Life Ins. Co. v. Chapman, 97 N.E.2d 877, 885-86 (N.Y. App. 1951), the court addressed the narrow question of whether a domestic insurance company was required to report and be taxed upon reinsurance premiums received by it in New York from a direct writing company not authorized to do business in the state where the persons originally insured by the direct writing company were not residents of the state.  Under the particular statute at issue in that case, Tax Law § 187(5), the court held that reinsurance premiums were not to be included with direct premiums because the original insureds were not residents.   


	�See Bridge Data Co. v. Director of Revenue, 794 S.W.2d 204, 207 (Mo. banc 1990).


	�1 Couch on Insurance 3d, section 9.1 (1995).  


	�Homan v. Employers Reins. Corp., 136 S.W.2d 289, 296 (Mo. 1939).  


	�32 S.W.3d at 531. 


	�5 Holmes’ Appleman on Insurance section 24.1 (1998).


	�5 Couch on Insurance 3d section 69:1 (1996).


	�Fidelity, 32 S.W.3d at 531.  


	�Section 376.1000.1 defines “multiple employer self-insured health plan” as:  





any plan or arrangement which is not fully insured and which is either: 





(1) Offered by a staff or employee leasing company; or 





(2) Established or maintained for the purpose of offering providing health, dental or short-term disability benefits to employees of two or more employers.  


	�Minn. Stat. § 60A.15, subd. 1(b).  


	�Section 136.300.1.  


	�President Casino, Inc. v. Director of Revenue, 219 S.W.3d 235, 240 (Mo. banc 2007).  


	�Healthy Alliance, AHC No. 97-0402 RV, citing Massachusetts Bonding & Ins. Co. v. Chorn, 


201 S.W.1122, 1126-27 (Mo. 1918).  


	�Section 136.300.1.  


	�Section 148.340.  


	�Ca. Rev. & Tax Code §§ 12201, 12221 (West 1970 & Supp. 1986).  


	�General Motors, 815 F.2d at 1310.  


	�Id. at 1311.  


	�Mutual Life Ins. Co. of New York v. Insurance Bureau, Dept. of Commerce of State of Mich., 399 N.W.2d 466, 469 (Mich. App. 1986).
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