Before the

Administrative Hearing Commission

State of Missouri

SHAMIM AMINI,
)



)



Petitioner,
)




)


vs.

)

No. 09-0747 HA



)

STATE BOARD OF REGISTRATION
)

FOR THE HEALING ARTS,
)




)



Respondent.
)

DECISION

We grant Shamim Amini’s application for licensure as a physician and surgeon.
Procedure


On May 26, 2009, Amini filed a complaint appealing the State Board of Registration for the Healing Arts’ (“the Board”) decision denying his application for licensure as a physician and surgeon.  On June 22, 2009, the Board filed an answer.  On July 24, 2009, the Board filed a motion to file an amended answer.  We granted the motion by order dated August 4, 2009.


On August 11, 2009, we held a hearing on the complaint.  General Counsel Sreenu Dandamudi represented the Board.  Terese A. Drew, with Hinshaw & Culbertson, LLP, represented Amini.  The matter became ready for our decision on October 28, 2009, when the last brief was filed.
Findings of Fact

1. Amini is licensed by the State of California as a physician and surgeon.
2. On February 28, 2008, the Medical Board of California (“California Board”) adopted a Stipulated Settlement and Disciplinary Order (“Disciplinary Order”) as its Decision and Order.
3. The Disciplinary Order states:

IT IS HEREBY ORDERED that Physician’s and Surgeon’s Certificate No. A 96250 issued to Respondent Shamim Amini, M.D. (Respondent) is revoked.  However, the revocation is stayed and Respondent is placed on probation for seven (7) years on the following terms and conditions.

1. ACTUAL SUSPENSION  As part of probation, respondent is suspended from the practice of medicine for 30 days beginning on the date of the effective date of this decision [more conditions follow].

4. The California Board placed Amini’s license on probation/suspension with conditions on his practice.
5. The Disciplinary Order resulted from allegations of improper, sexual touching of two patients during examinations.
6. Amini voluntarily entered into the settlement agreement with the California Board with the understanding that there was no admission of wrongdoing.
7. In May of 2007, Amini was certified in emergency medicine by the American Board of Emergency Medicine.
8. Amini has an offer to be a physician partner with BC Missouri Emergency Physicians, LLP, and have hospital privileges at Missouri Baptist Sullivan Hospital, both 
contingent upon licensure in Missouri.  Amini informed both entities about the allegations and the Disciplinary Order.
Conclusions of Law 


We have jurisdiction over this case.
  The applicant has the burden to show that he or she is entitled to licensure.
  We decide the issue that was before the Board,
 which is the application.  We exercise the same authority that has been granted to the Board.
  Therefore, we simply decide the application de novo.
  This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.
  
I.  Cause for Denial Alleged in Amended Answer

When an applicant for licensure files a complaint, the agency’s answer provides notice of the grounds for denial of the application.
  The Board’s amended answer argues that the undisputed facts show that we should deny Amini’s application under “§§ 334.100.1 and 334.100.1(4)(i), (5), (8), RSMo.”  In its suggestions in support of its motion for summary determination and post-hearing brief, the Board sets out the correct statutory cites – § 334.100.2(4)(i), (5) and (8).  As in our order dated August 4, 2009, we determine that Amini was on notice of the legal grounds under which the Board asserts that denial is warranted.

The Board argues that we can find cause for denial because Amini committed the conduct underlying the Disciplinary Order.  But neither the Board’s answer nor its amended answer makes allegations as to anything except the Disciplinary Order.  The only reference to anything Amini might have done or failed to do that resulted in the disciplinary action is:

7.  Petitioner’s California license was disciplined for repeated negligent acts and sexual misconduct.[
]

This is information about the reason for the Disciplinary Order, but does not set forth any conduct or course of conduct that might warrant discipline or denial.


We cannot find discipline or basis for denial for uncharged conduct.
  Therefore, we do not consider Amini’s conduct underlying the Disciplinary Order as cause for denial.

II. Reasons for Denial


Section 334.100 states:
1.  The board may refuse to issue or renew any certificate of registration or authority, permit or license required pursuant to this chapter for one or any combination of causes stated in subsection 2 of this section.  The board shall notify the applicant in writing of the reasons for the refusal and shall advise the applicant of the applicant’s right to file a complaint with the administrative hearing commission as provided by chapter 621, RSMo. As an alternative to a refusal to issue or renew any certificate, registration or authority, the board may, at its discretion, issue a license which is subject to probation, restriction or limitation to an applicant for licensure for any one or any combination of causes stated in subsection 2 of this section.  The board’s order of probation, limitation or restriction shall contain a statement of the discipline imposed, the basis therefore, the date such action shall become effective, and a statement that the applicant has thirty days to request in writing a hearing before the administrative hearing commission.  If the board issues a probationary, limited or restricted license to an applicant for licensure, either party may file a written petition with the administrative hearing commission within thirty days of the effective date of the probationary, limited or restricted license seeking review of the board’s determination.  If no written request for a hearing is received by the administrative hearing commission within the thirty-day period, the right to seek review of the board’s decision shall be considered as waived.

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or 
authority, permit or license required by this chapter or any person who has failed to renew or has surrendered the person’s certificate of registration or authority, permit or license for any one or any combination of the following causes:
*   *   *
(4) Misconduct, fraud, misrepresentation, dishonesty, unethical conduct or unprofessional conduct in the performance of the functions or duties of any profession licensed or regulated by this chapter, including, but not limited to, the following:
*   *   *
(i) Exercising influence within a physician-patient relationship for purposes of engaging a patient in sexual activity;
*   *   *
(5) Any conduct or practice which is or might be harmful or dangerous to the mental or physical health of a patient or the public; or incompetency, gross negligence or repeated negligence in the performance of the functions or duties of any profession licensed or regulated by this chapter.  For the purposes of his subdivision, “repeated negligence” means the failure, on more than one occasion, to use that degree of skill and learning ordinarily used under the same or similar circumstances by the member of the applicant’s or licensee’s profession;
*   *   *

(8) Revocation, suspension, restriction, modification, limitation, reprimand, warning, censure, probation or other final disciplinary action against the holder of or applicant for a license or other right to practice any profession regulated by this chapter by another state, territory, federal agency or country, whether or not voluntarily agreed to by the licensee or applicant, including, but not limited to, the denial of licensure, surrender of the license, allowing the license to expire or lapse, or discontinuing or limiting the practice of medicine while subject to an investigation or while actually under investigation by any licensing authority, medical facility, branch of the armed forces of the Untied States of America, insurance company, court, agency of the state or federal government, or employer[.]

A.  California Disciplinary Action – Subdivision (8)


The California Board suspended Amini’s license and placed it on probation with conditions on his practice.  That fact – without more – constitutes cause for discipline and denial under this subdivision.  We do not need to determine why Amini agreed to the discipline or whether he committed the conduct at issue.  There is cause for denial under § 334.100.2(8).
B.  Physician-Patient Relationship – Subdivision (4)(i)


As discussed above, the Board set forth no doctor/patient conduct that it alleges is cause for denial.  There is no cause for denial under § 334.100.2(4)(i).
C.  Professional Standards – Subdivision (5)


Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  We follow the analysis of incompetency in a recent disciplinary case from the Supreme Court, Albanna v. State Bd. of Reg’n for the Healing Arts, 293 S.W.3d 423, 435-36 (Mo. banc 2009).  Incompetency is a “state of being” showing that a professional is unable or unwilling to function properly in the profession.


Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.


The Board failed to present any evidence of conduct that would fall within any of these parameters.  Merely entering into a disciplinary order with the California Board is not a violation of these professional standards.  There is no cause for denial under § 334.100.2(5).

III.  Discretion

We may deny Amini’s application for a license under § 334.100.2(8).  “May” means an option, not a mandate.
  The appeal vests in this Commission the same degree of discretion as the Board, and we need not exercise it in the same way.
  Amini testified about the circumstances surrounding the Disciplinary Order.  We find him to be a credible witness.  He has been honest with the Board and with his potential employer/hospital about the allegations against him and the discipline imposed.  We exercise our discretion and grant Amini’s application.

The Board asks us, if we grant the application, to place Amini’s license on probation with the same conditions as the Disciplinary Order.  But we cannot base our decision on Amini’s doctor/patient conduct and have not made findings concerning his conduct with any patient.  Therefore, there is no reason for imposing probation, and we decline to do so.

Summary

There is no cause for denial under § 334.100.2(4)(i) or (5).  There is cause for denial under § 334.100.2(8) as authorized by § 334.100.1.  We exercise our discretion and grant Amini’s application for licensure.

SO ORDERED on January 12, 2010.



________________________________



JOHN J. KOPP



Commissioner

�Ex. A.


�Section 621.045.  Statutory references, unless otherwise noted, are to RSMo Supp. 2009.


�Section 621.120, RSMo 2000.


�Department of Soc. Servs. v. Mellas, 220 S.W.3d 778 (Mo. App., W.D. 2007).


�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).  


�State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).  


�Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  


�Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).  


�Amended Answer.


�Missouri Dental Bd. v. Cohen, 867 S.W.2d 295, 297 (Mo. App., W.D. 1993).  


�Amini also denies that he committed the conduct underlying the Disciplinary Order.


�Tendai v. Missouri Bd. of Regis’n for the Healing Arts, 161 S.W.3d 358, 369 (Mo. banc 2005).  


�Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).


�Id. at 533.


�S.J.V. ex rel. Blank v. Voshage, 860 S.W.2d 802, 804 (Mo. App., E.D. 1993).  


�Finch, 514 S.W.2d at 614.
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