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)


vs.

)

No. 08-0974 RS



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


American Airlines, Inc. (“American”) is not entitled to a refund of the sales tax collected and remitted on its sales of aviation fuel to Chautauqua Airlines, Inc. (“Chautauqua”) and Trans-States Airlines, Inc. (“Trans-States”).
Procedure


On May 15, 2008, American filed a complaint challenging the Director of Revenue’s (“Director”) final decision denying its sales tax refund claim.  We convened a hearing on October 26, 2010.  Janette M. Lohman and James W. Erwin of Thompson Coburn LLP represented American.  The Director was represented by Roger L. Freudenberg.  The parties elected to file written arguments after the preparation of the hearing transcript.  This case became ready for our decision when American filed the last written argument on May 6, 2011.
Findings of Fact
1. American, a Delaware corporation domiciled in Fort Worth, Texas, is registered to do business in Missouri as a foreign corporation in good standing.  American is a wholly-owned subsidiary of AMR Corporation (“AMR”), which is an airline holding company organized in Delaware.
2. American is a common carrier with a certificate of convenience and necessity issued by the United States government authorizing it to engage in air transportation of persons, property, and mail.
3. As an international carrier, American provides scheduled passenger and cargo service to over 250 cities in 40 countries with a fleet of more than 600 Boeing aircraft.

4. From October 1, 2004 to September 30, 2007, American operated flights to and from Missouri.  
5. “AmericanConnection” is a registered trademark of AMR that serves as the brand name for regional flights conducted by third parties for American pursuant to the terms of Air Services Agreements with AMR.

Chautauqua Airlines, Inc.
6. During the period from October 1, 2004 to September 30, 2007, AMR was a party to an Air Services Agreement with Chautauqua.
7. Chautauqua is a wholly-owned subsidiary of Republic Airways Holdings (“Republic”), which is an airline holding company based in Indianapolis, Indiana.  Republic is not related to AMR or American.

8. Chautauqua has received a certificate of convenience and necessity issued by the United States government authorizing it to engage in air transportation of persons, property, and mail.

9. Chautauqua operates as a regional airline with a fleet of more than 100 Embraer and Bombardier regional jets providing scheduled passenger service to over 90 cities in 30 U.S. states and Canada.
Trans-States Airlines, Inc.
10. During the period from October 1, 2004 to September 30, 2007, AMR was a party to an Air Services Agreement with Trans-States Airlines, Inc.
11. Trans-States is not related to AMR or American.

12. Trans-States has received a certificate of convenience and necessity issued by the United States government authorizing it to engage in air transportation of persons, property, and mail.  
13. Trans-States operates as a regional airline with a fleet of 28 regional jets providing scheduled passenger service to 46 cities in 25 U.S. states.  
Performance under the Air Services Agreements
14. Pursuant to their respective Air Services Agreements with AMR, Chautauqua and Trans-States operated flights for American under the AmericanConnection brand name from October 1, 2004 to September 30, 2007.  These flights provided regional connections to and from St. Louis.  American compensated Chautauqua and Trans-States for providing these flights by paying them, among other things, an agreed-upon fixed fee per actual Block Hour
 flown in revenue service.
15. Nothing in the Air Services Agreements, however, was intended to limit or condition the control Chautauqua and Trans-States had over their operations or the conduct of their respective businesses as air carriers.  Referenced in the Air Services Agreements as

“Contractor,” Chautauqua and Trans-States remained independent contractors for all purposes and were not agents of AMR or American.

16. Chautauqua, Trans-States, and their respective principals assumed all risks or financial losses resulting from their provision of AmericanConnection flights.  Similarly, any costs Chautauqua or Trans-States incurred in providing AmericanConnection flights were their responsibility unless payment by American was expressly provided for in the Air Services Agreements.  
17. From October 1, 2004 through September 30, 2007, neither Chautauqua nor Trans-States conducted commercial flights to or from Missouri under its own corporate name.  Moreover, neither company offered or issued any tickets in its own corporate name for commercial flights to or from Missouri.  All tickets for AmericanConnection flights operated by Chautauqua and Trans-States in Missouri during this period were issued on American ticket stock.
18. The Air Services Agreements with Chautauqua and Trans-States were known in the industry as “wet” leases, which meant American not only contracted for approved aircraft, but also for services of the personnel who operated the aircraft.  The aircraft provided pursuant to the Air Services Agreements could only be used for AmericanConnection flights.  Each common carrier was liable for only its own acts, actions, activities, and taxes although the costs of certain liabilities were reimbursable under the Air Services Agreements.

19. The employees, agents, and independent contractors of Chautauqua and Trans-States performing services for AMR and American under the Air Services Agreements were not under any circumstances to be deemed the employees, agents, or independent contractors of AMR, American, or any other AMR-related entities.  Each common carrier maintained its own worker compensation plans or insurance, separate retirement plans, and personnel policies.

20. Chautauqua and Trans-States were not liable for any cause of action brought by the Federal Aviation Administration (“FAA”) or any other government agency, passenger, employee, or any other third party against American.  American and Trans-States were not liable for any cause of action brought by the FAA or any other government agency, passenger, employee, or any other third party against Chautauqua.  American and Chautauqua were not liable for any cause of action brought by the FAA or any other government agency, passenger, employee, or any other third party against Trans-States.  
21. Chautauqua and Trans-States operated flights for carriers other than American, but the Air Services Agreements prohibited them from operating such flights on routes competing with the AmericanConnection routes.  American was not permitted to operate flights competing with AmericanConnection routes.  Similarly, the AmericanConnection routes of Chautauqua and Trans-States did not compete with each other.
22. With respect to the services provided to American under the Air Services Agreements, AMR required Chautauqua and Trans-States to exclusively use:
(a) the AmericanConnection brand, colors, and designs on all aircraft and ground equipment used for AmericanConnection;

(b) the AmericanConnection brand, colors, and designs on all signage at the airport ticket counters and gates used for AmericanConnection;

(c) American-approved AmericanConnection uniforms for all ramp and gate employees, crew members, and any other employee with a direct connection to the public on AmericanConnection routes;

(d) the AmericanConnection brand in all advertising and promotional materials if Chautauqua or Trans-States advertised its AmericanConnection routes;

(e) the AmericanConnection or American reservation system with respect to all reservation and ticketing services systems for their AmericanConnection flights; and

(f) American’s customer service guidelines on AmericanConnection routes, except as prohibited by the labor agreements of Chautauqua or Trans-States to the contrary.
23. Pursuant to the Air Services Agreements, American was responsible for the:

(a) scheduling of AmericanConnection flights operated by Chautauqua and Trans-States, unless American, with the mutual agreement of Chautauqua and Trans-States, delegated such responsibility to a third party or delegates of Chautauqua or Trans-States;

(b) pricing of AmericanConnection flights operated by Chautauqua and Trans-States;

(c) advertising and promotion of AmericanConnection flights operated by Chautauqua and Trans-States except upon special exception and with the exception of Chautauqua and Trans-States adopting the AmericanConnection name and mark on all equipment, airplanes, ticketing counters, ramps, gates, uniforms, and various other items used in support of AmericanConnection or dedicated sales representatives requested by American or upon some special exception; and

(d) providing access to the system for the reservation and ticketing of AmericanConnection flights operated by Chautauqua and Trans-States for the benefit of American.
Purchase and Sale of Aviation Jet Fuel by American
24. During the period from October 1, 2004 to September 30, 2007, American purchased aviation jet fuel from Conoco Phillips and Sunoco for its own use and for use by Chautauqua and Trans-States on flights flown under the AmericanConnection banner.
25. American paid Missouri state use tax to its vendors on these aviation jet fuel purchases until such time as American had reached the statutory “cap” in § 144.805
 for the year by having paid $1,500,000 in aggregate of state use tax on aviation jet fuel purchases.  Each year after American had paid $1,500,000 in Missouri state use tax to its vendors on aviation jet fuel purchased for its own use, American executed and provided its vendors a Missouri exemption certificate pursuant to § 144.805.  For the remainder of each such calendar year, American did not pay any Missouri state use tax on its aviation jet fuel purchases.

26. During the period from October 1, 2004 to September 30, 2007, American sold aviation jet fuel at cost to Chautauqua and Trans-States for exclusive use on AmericanConnection flights.  

27. The Air Services Agreements did not require American to sell aviation jet fuel to Chautauqua or Trans-States and did not require Chautauqua or Trans-States to purchase their aviation jet fuel from American.

28. American was able to purchase and sell the aviation jet fuel to Chautauqua and Trans-States at a lower price than they could purchase it elsewhere.  

29. American delivered the fuel to Chautauqua and Trans-States by directing its suppliers to fuel the aircraft Chautauqua and Trans-States were using to conduct AmericanConnection flights.

30. American sent Chautauqua and Trans-States monthly invoices seeking payment for their respective fuel purchases.  The monthly invoices stated the amount owed to American, specified the payment terms as net cash, and provided the necessary details for remitting payment to American.  The invoices also charged Chautauqua and Trans-States the amount of taxes due on their fuel purchases from American.
31. The Missouri Department of Agriculture, Division of Weights and Measures, did not require American to have a retailer’s license under Chapter 414, RSMo, and 2 CSR 90-30.040 through 2 CSR 90-30.110, for the aviation jet fuel it bought from Conoco Phillips and Sunoco and sold to Chautauqua and Trans-States for use on AmericanConnection flights.

32. Chautauqua and Trans-States were not permitted to use and did not use any of the aviation jet fuel received from American on flights operated for their own common carrier business or for carriers other than those operated under the AmericanConnection banner.

33. American collected and remitted sales tax to the Director on its sales of aviation jet fuel to Chautauqua and Trans-States at Missouri airports for use on AmericanConnection flights.  American continued to collect and remit sales tax on these sales even after American had reached the statutory cap and ceased to pay Missouri state use tax to its vendors on aviation jet fuel purchases for its own use.  American’s sales of aviation jet fuel to Chautauqua and Trans-States in any given year never reached the statutory cap under § 144.805.  
34. Pursuant to the Air Services Agreements, American paid Chautauqua and Trans-States an agreed upon amount per Block Hour flown in revenue service.  The Block Hour payments were calculated with an assumed cost per gallon for aviation jet fuel used in conducting the AmericanConnection flights.  To the extent that Chautauqua’s or Trans-States’ actual fuel cost per gallon exceeded the assumed cost per gallon, American was required to pay the difference to them.  To the extent that Chautauqua’s or Trans-States’ actual fuel costs per 
gallon were less than the assumed cost per gallon, American subtracted the difference from the amounts American owed Chautauqua or Trans-States under the Air Services Agreements with AMR.
35. From October 1, 2004 to September 30, 2007, the actual cost per gallon of aviation jet fuel always exceeded the cost per gallon assumed in the Air Services Agreements.  Therefore, American was always required to pay Chautauqua and Trans-States the excess amount by which their actual fuel cost per gallon exceeded their assumed fuel cost per gallon in addition to the compensation paid for each Block Hour flown in revenue service.  The excess fuel cost payments made by American also included an amount to reimburse Chautauqua and Trans-States for the state and local sales taxes they paid on their aviation jet fuel purchases from American.
36. On February 5, 2008, American filed a sales tax refund claim with the Director in the total amount of $5,440,219.96, plus applicable interest.  Of this refund claim, $5,179,361.62 was for the sales tax American had collected and remitted to the Director on its sales of aviation jet fuel to Chautauqua and Trans-States during the period from October 1, 2004 to September 30, 2007.  The remaining $260,858.34 was for erroneous overpayments of sales tax due to errors by American in preparing its sales tax returns.  
37. On March 20, 2008, the Director issued a final decision denying American’s refund claim in its entirety.
38. American no longer seeks a refund of the $260,858.34 of sales tax asserted to have been overpaid due to tax return errors and only seeks a refund of $5,179,361.62, plus statutory interest.

Conclusions of Law

We have jurisdiction over appeals of the Director’s final decisions.
   Our duty in a tax case is not merely to review the Director's decision, but to find facts and determine the taxpayer’s lawful tax liability for the period or transaction at issue by applying existing law to those facts.
  American has the burden of proving its entitlement to a refund.
  

Exemptions from tax “are to be strictly construed against the taxpayer, and any doubt resolved in favor of application of the tax.”
  Exclusions from tax, however, are construed in favor of the taxpayer because all laws imposing a tax are strictly construed against the taxing authority in favor of the taxpayer.
  Regardless of the canon of construction that applies, the taxpayer has the burden of proving that a sale of tangible personal property was not a sale at retail subject to sales tax.


Section 144.020.1 levies and imposes a sales tax “upon all sellers for the privilege of engaging in the business of selling tangible personal property[.]”  Specifically, the tax is levied and imposed “[u]pon every retail sale in this state of tangible personal property[.]”
  A retail sale or “sale at retail” is:
any transfer made by any person engaged in business . . . of the ownership of, or title to, tangible personal property to the purchaser, for use or consumption and not for resale in any form as tangible personal property, for a valuable consideration[.
]

American asserts its sales of aviation jet fuel to Chautauqua and Trans-States were not sales at retail and therefore excluded from tax because neither Chautauqua nor Trans-States received ownership of or title to the aviation jet fuel.  We disagree.  


A “sale at retail” requires:

(1) a transfer of title to or ownership of tangible personal property

(2) for valuable consideration

(3) by a person engaged in business

(4) to be used or consumed by the purchaser rather than resold.

In its refund claim filed with the Director and its complaint filed with this Commission, American asserts that its sales of aviation jet fuel to Chautauqua and Trans-States failed to meet several of the criteria of a sale at retail.  In its written argument, however, American only asserts its sales were not sales at retail because Chautauqua and Trans-States never obtained title to or ownership of the aviation jet fuel sold by American.  Therefore, to evaluate American’s refund claim, we must first determine whether Chautauqua and Trans-States obtained title to or ownership of the aviation jet fuel sold by American.


American’s agreements to sell aviation jet fuel to Chautauqua and Trans-States were separate from the Air Services Agreements AMR entered into with Chautauqua and Trans-States.  The Air Services Agreements did not require American to make any sales of aviation jet fuel and did not dictate the terms under which such sales would be made.  Indeed, the terms of sale of aviation jet fuel were not embodied in any written agreement between the parties.  Therefore, the terms of sale are deduced from the course of dealing between the parties.

American sold aviation jet fuel to Chautauqua and Trans-States at American’s cost.  American delivered the fuel by directing its suppliers to fuel the aircraft used by Chautauqua and Trans-States in conducting their respective AmericanConnection flights.  The parties did not 
have an explicit agreement as to when title passed or who was to bear the risk of loss.  After delivery by fueling the aircraft, the aviation jet fuel was immediately consumed by Chautauqua and Trans-States in providing the AmericanConnection flights.  American subsequently sent Chautauqua and Trans-States monthly invoices for the aviation jet fuel that requested payment on net cash terms.  Pursuant to their respective Air Services Agreements with AMR, Chautauqua and Trans-States ultimately were reimbursed for their fuel costs by American as part of their compensation for conducting the AmericanConnection flights.

From this course of dealing, we conclude American’s sales of aviation fuel to Chautauqua and Trans-States were sales at retail.  American transferred title to and ownership of the aviation jet fuel to Chautauqua and Trans-States when American’s suppliers fueled their aircraft at the direction of American.  We reach this conclusion for several reasons.   First, Chautauqua and Trans-States paid money to American in exchange for the aviation jet fuel that was delivered to their aircraft.  Ordinarily, absent an explicit agreement between the parties to the contrary, title passes from the seller when an item is delivered to the buyer.
  When the aviation jet fuel was placed in their aircraft, Chautauqua and Trans-States also gained possession of the aviation jet fuel, which is prima facie evidence of ownership.
  Ownership and title are ordinarily transferred together absent an explicit agreement to the contrary.
  More importantly, when Chautauqua and Trans-States received the fuel and began to consume it in their aircraft, they exercised dominion and control over the fuel, which is the essence of ownership.
  For all 
of these reasons, we conclude Chautauqua and Trans-States obtained title to and ownership of the aviation jet fuel purchased from American for money.  

American asserts title and ownership were not transferred for the following reasons:  the fuel was only provided for use on AmericanConnection flights; American controlled the branding of such flights; American selected the type of aircraft Chautauqua and Trans-States used in making the flights; American scheduled the flights and selected the destinations for which such flights were provided; American issued the passenger tickets for such flights; and American controlled all aspects of flight operations.  From the above, American concludes it “’had . . . absolute discretion in the utilization of the property, including how, where, and when the property was to be used.’”
  


American’s assertion it had absolute discretion over the use of the aviation jet fuel it sold to Chautauqua and Trans-States is factually incorrect based upon the record before this Commission.  There is no evidence that American explicitly reserved title to or ownership of the aviation jet fuel it sold to Chautauqua and Trans-States.  Similarly, there is no evidence of an explicit agreement between the parties that Chautauqua and Trans-States were required to transfer title to or ownership of the aviation jet fuel to American or AMR after its purchase.  Nor is there any evidence that American had the discretionary authority to require Chautauqua or Trans-States to return the aviation jet fuel to American or AMR so that it could be used on some other flights.  The Air Services Agreements simply did not grant American absolute discretion over any of the operations or the property of Chautauqua or Trans-States.


Chautauqua and Trans-States merely were contractually bound by their respective Air Services Agreements with AMR to conduct certain flights under the AmericanConnection brand.  
The Air Services Agreements contain detailed and specific requirements on how such flights were to be conducted.  Chautauqua and Trans-States agreed to comply with the specified requirements in conducting those flights.  Being contractually obligated to perform AmericanConnection flights in a specified manner, however, is not equivalent to being subject to American’s discretionary control.  Indeed, the Air Services Agreements explicitly stated Chautauqua and Trans-States were independent contractors and not agents of AMR or American.  The Air Services Agreements also explicitly stated that neither AMR nor American had any ability to limit or condition Chautauqua’s or Trans-States’ control over their operations or the conduct of their businesses as air carriers.  The mere fact that Chautauqua and Trans-States had a contractual relationship with American’s parent company does not destroy the fact that Chautauqua, Trans-States, and American were separate and distinct legal entities for purposes of determining whether transfers of property between them are subject to sales tax.


American’s reliance on Olin Corp.
 is misplaced.  In that case, a unique cost plus fee management contract with the United States government was at issue.
  Olin operated and maintained the government’s Lake City Army Ammunition Plant in exchange for an annual fee plus reimbursement of the plant operating costs.
  In purchasing items of tangible personal property in its own name that were required to operate the plant, Olin used purchase orders specifying that title to the purchased property was to go directly from the seller to the government upon the seller’s delivery of the property.
  Additionally, the agreement between the government and Olin incorporated numerous provisions of the Federal Acquisition 
Regulations (FAR) specifying that title to the property purchased by Olin vested in the government upon delivery.
  The agreement between Olin and the government included detailed and comprehensive provisions concerning the acquisition, storage, consumption, utilization, maintenance, and disposition of the acquired property.
  Finally, the government had absolute discretion over how the acquired property was used.
  Under such circumstances, the Missouri Supreme Court held that the mere fact Olin directed title to pass to the government in its purchase orders did not constitute sufficient dominion and control over the property to establish Olin’s ownership of such property.


We find the holding of Olin Corp. inapplicable to this case because the nature of the transactions between American, Chautauqua, and Trans-States were significantly different from the transactions that were at issue in that case.  The agreements between American, Chautauqua and Trans-States concerning the sale of aviation jet fuel did not contain an explicit agreement that legal title to or ownership of the aviation jet fuel remained with American after the sale.  The agreements also did not state that title to or ownership of the aviation jet fuel purchased by Chautauqua and Trans-States would be immediately transferred back to American or to AMR after it was purchased.  American also did not have the same degree of control over the operations of Chautauqua and Trans-States that the government had over the operations of Olin.  More importantly, there is no evidence American had the right to exercise absolute discretionary control over the aviation jet fuel purchased by Chautauqua and Trans-States similar to the discretionary control that the U.S. government had over the tangible personal property 
purchased by Olin.  Therefore, we find the holding of Olin Corp. to be inapplicable to the transactions at issue in this case.

Having found American transferred title to and ownership of the aviation jet fuel it sold to Chautauqua and Trans-States, we examine the remaining elements of a sale at retail to address arguments American had originally made in its refund claim filed with the Director and its complaint filed with this Commission.  The mere fact that American sold its aviation jet fuel at cost does not mean American failed to receive valuable consideration from Chautauqua and Trans-States.  To have received valuable consideration, it is only necessary that there was “either a benefit to the party promising, or some trouble or prejudice to the party to whom the promise is made.”
  The receipt of money constitutes such a benefit.  Similarly, the lack of profit by American on the sale of the aviation jet fuel does not mean American was not a “person engaged in business.”
  To be engaged in business for purposes of the sales tax law does not require a taxpayer to maximize revenue or to derive income from the transactions it enters into; instead, the taxpayer “only needs to receive an indirect gain, benefit or advantage.”
  In selling aviation jet fuel to Chautauqua and Trans-States at a price lower than they could purchase it elsewhere, American recognized the indirect benefit of reducing the amount of compensation it was ultimately required to pay Chautauqua and Trans-States under the Air Services Agreements.

Chautauqua and Trans-states also did not resell the aviation jet fuel to American or AMR; instead, they used and consumed the fuel in AmericanConnection flights.  Any assertion to the contrary ignores the fact that Chautauqua and Trans-States never transferred title to or ownership of the aviation jet fuel to American or AMR before they fully consumed it in their own aircraft in providing the AmericanConnection flights.  Like a sale at retail, a resale for purpose of the sales 
tax law requires either a transfer of title to or ownership of tangible personal property, or the right to use, store, or consume the same.
  The mere fact that the compensation American paid to Chautauqua and Trans-States included reimbursement of fuel costs is insufficient to establish an actual transfer of the aviation jet fuel from Chautauqua and Trans-States to American or AMR or to establish that American or AMR had any right to use, store, or consume the aviation jet fuel. 

American’s sales of aviation jet fuel to Chautauqua and Trans-States also were not exempt from sales tax under § 144.805.  Section 144.805 provides an exemption for:

all sales of aviation jet fuel in a given calendar year to common carriers engaged in the interstate air transportation of passengers and cargo, and the storage, use and consumption of such aviation jet fuel by such common carriers, if such common carrier has first paid to the state of Missouri, in accordance with the provisions of this chapter, state sales and use taxes pursuant to the foregoing provisions and applicable to the purchase, storage, use or consumption of such aviation jet fuel in a maximum and aggregate amount of one million five hundred thousand dollars of state sales and use taxes in such calendar year.

Neither Chautauqua nor Trans-State qualified for the exemption under § 144.805 because neither paid more than $1,500,000 of sales and use taxes to Missouri on purchases of aviation jet fuel in any relevant year.  We have identified no other applicable exemptions.  Therefore, American’s sales of aviation jet fuel were not exempt from sales tax.

Finally, although American has suggested in its pleadings that it has been double taxed
 and the Director urges us to make a finding that American has not been double taxed (or otherwise overpaid any tax on aviation jet fuel),
 we make no such determination for several reasons.  We do not determine whether American’s fuel suppliers are entitled to a refund of sales 
tax to the extent American paid sales tax (if any) to them for aviation jet fuel purchased for resale because no such refund claim is pending before us.
  Nor do we determine whether American is entitled to a refund of use tax to the extent that American paid use tax (if any) for aviation jet fuel purchased for resale because American did not seek such a claim.
  

Although it seems unlikely American has been double taxed or otherwise overpaid any tax on aviation jet fuel, we also find the record before us insufficient to conclusively make any such determination were the question before us.  As an initial matter, American has been unable to consistently articulate in its pleadings and arguments whether it paid sales or use tax on its aviation jet fuel purchases.  In its complaint, as well as in the original refund claim filed with Director, American asserted it paid sales tax on its aviation jet fuel purchases.  However, the stipulation of facts filed at the hearing asserts American paid use tax on its aviation fuel purchases.  Even less information has been provided about the total dollar amount of American’s aviation jet fuel purchases in any year or the dollar amount of such purchases that were of fuel subsequently resold.

While there is no question purchases of aviation jet fuel for resale are properly excluded from sales and use tax, we simply cannot determine from the record before us the dollar amount of sales or use tax paid by American on its purchases of aviation jet fuel it subsequently resold.  Nor can we determine whether the amount of sales or use taxes paid by American on fuel purchased for resale exceeded the amount of sales or use taxes that American did not pay 
because it applied the tax paid on the purchases for resale toward the $1,500,000 statutory cap on taxes provided by the exemption under § 144.805.  Both numbers would be required before we could definitively determine whether there is an overpayment; therefore, we could not determine whether American was entitled to such a refund if such a claim was properly before us.

Summary


American’s sales of aviation jet fuel to Chautauqua and Trans-States were not excluded or exempt from sales tax: American made retail sales of aviation jet fuel to Chautauqua and Trans-States that were not for resale; and the sales failed to qualify for the exemption under 
§ 144.805 because neither Chautauqua nor Trans-States paid more than $1,500,000 of sales and use taxes to Missouri on purchases of aviation jet fuel during any of the relevant years.

SO ORDERED on January 6, 2012.



__________________________________



SREENIVASA   RAO   DANDAMUDI



Commissioner

�The Air Services Agreements define “Block Hour” to mean “that time that commences when an aircraft moves under its own power for the purpose of flight and ends when the aircraft comes to rest after landing.”


�Unless indicated otherwise, statutory references are to RSMo Supp. 2010.


�Petitioner’s Proposed Findings of Fact and Conclusions of Law, at 10.


�Section 621.050.1, RSMo 2000.


�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  


	�Section 621.050.2, RSMo 2000.


�Southwestern Bell Telephone Co. v. Dir. of Revenue, 182 S.W.3d 226, 228 (Mo. banc 2005).


�Section 136.300. 1, RSMo 2000.


�Section 144.210.1, RSMo 2000.


�Section 144.020.1(1).


�Section 144.010.1(10).


�Section 144.010.1(10).


�Section 400.2-401(2); and Mallory Motor Co. v. Overall, 279 S.W.2d 532, 534 (Mo. App., K.C.D. 1955).


�Glass v. Allied Van Lines, Inc., 450 S.W.2d 217, 220 (Mo. App., Sprng. 1970).


�Olin Corp v. Director of Revenue, 945 S.W.2d 442, 444 (Mo. banc 1997); Becker Electric Co. v. Director of Revenue, 749 S.W.2d 403, 407-408 (Mo. banc 1988).


�Olin Corp, 945 S.W.2d at 444.


�Petitioner’s Reply Brief, at 1 (quoting Olin Corp, 945 S.W.2d at 444).


�See, e.g., Central Cooling & Supply Co. v. Director of Revenue, 648 S.W.2d 546, 547 (Mo. 1983) (holding transfers of tangible personal property between a corporation and its wholly-owned subsidiary operating as its purchasing agent remained subject to sales tax because the two corporations were distinct legal entities).


�945 S.W.2d 442, 444 (Mo. banc 1997).


�Id. at 443.


�Id.


�Id.


�945 S.W.2d at 443.


�Id. at 444.


�Id.


�Id.


�State ex. inf. Miller v. St. Louis Union Trust Co., 74 S.W.2d 348, 354-55 (Mo. banc 1934).


�Section 144.010.1 (10).


�Kansas City Aviation Department v. Director of Revenue, 314 S.W.3d 343, 346 (Mo. banc 2010).


� Kansas City Power & Light Co. v. Director of Revenue, 83 S.W.3d 548, 551 (Mo. banc 2002).


�See, e.g., Complaint, ¶ 9.


�See Respondent’s Proposed Findings of Fact, ¶ 31.


�Under § 144.190, Conoco Phillips and Sunoco are the parties legally entitled to any such refund because they collected and remitted the sales tax to the Director.


�The original refund claim filed with the Director concerned only sales tax collected and remitted by American.  No refund of use tax paid by American was sought.  Therefore, in accord with the requirements of 


§ 144.190, explained by the Missouri Supreme Court in Kansas City Royals Baseball Corp. v. Director of Revenue, 32 S.W.3d 560, 563 (Mo. banc 2000), American may not now seek a refund of use tax that was not properly identified in its original refund claim because American failed to apprise the Director of the grounds for such a refund claim in a manner that would have allowed the Director to make a meaningful determination of American’s claims. 


�Although we make no definitive conclusion as to whether American would be entitled to a different refund than the one requested, the record before us strongly suggests any taxes American may have erroneously paid on aviation jet fuel purchased for resale was far exceeded by its subsequent untaxed fuel purchases given how early in each year American reached the tax cap under § 144.805.  See Exhibit 1 and the attachments to the Complaint.  Under such circumstances, American would not have any overpayment of tax entitling it to a refund.  We further note the fact that AMR contractually agreed to have American reimburse Chautauqua and Trans-States for the amount of sales tax they paid on their aviation jet fuel purchases has nothing to do with whether American erroneously paid taxes twice to the State of Missouri.
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