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DECISION 


American East Explosives, Inc. (“Petitioner”) is liable for a penalty for failure to truthfully account for and pay over sales tax (“the penalty”) for February 2000 through October 2003.  Petitioner willfully collected the tax and failed to remit it to the Director of Revenue (“the Director”).  

However, because Petitioner subsequently remitted the overcollected tax to the Director pursuant to an audit and per amended returns subsequent to the audit, we allow credit for such payments as payment of the penalty.  Petitioner is not entitled to a refund.  

Procedure


On April 1, 2004, Petitioner filed a complaint challenging the Director’s final decisions assessing the penalty and denying the refund claim.  


This Commission convened a hearing on the complaint on April 29, 2005.  Richard Lenza, with Shughart Thomson & Kilroy, P.C., represented Petitioner.  Senior Counsel Roger L. Freudenberg represented the Director.

After preparation of the transcript and briefing by the parties, we issued an order on February 16, 2006, requesting a stipulation from the parties as to additional evidence, or that the parties notify us if they were unable to reach a stipulation.  The Director responded on March 14, 2006, with authenticated copies of documents.  Petitioner also responded on March 14, 2006, with additional documents (copies of checks).  Though Petitioner’s additional documents are not authenticated, the record contains other evidence (including the Director’s additional documents) that Petitioner has made these payments, and there is no dispute that Petitioner paid those amounts to the Director.  Therefore, we receive the Director’s additional documents and Petitioner’s additional documents into evidence.  Section 536.070(8).

Findings of Fact

Petitioner’s Business

1.  Explosives Energies, a subsidiary of Petitioner, manufactures and distributes commercial explosives.  Explosives Energies also provides blasting and drilling services.    During the periods at issue, Explosives Energies had Missouri locations in Greenfield, Greenwood, and Union.  Most of its customers were quarries.  Petitioner had no other subsidiaries or divisions located in Missouri.  (Resp. Ex. E, at 2.)
2.  According to Petitioner’s 2001 federal income tax return, Petitioner’s net worth was in excess of $47,000,000.   

3.  ETI Holdings Corporation owns Petitioner.  Blue Point Capital acquired ETI Holdings Corporation on April 28, 2000.  
4.  Prior to the acquisition by Blue Point, each corporate division of Petitioner had its own controller and accounting staff and did its own accounts payable/receivable, including the preparation of sales, use, and income tax returns.  Petitioner had nine different accounting software systems and sets of “books.”   After the acquisition by Blue Point, Petitioner established a centralized U.S. administration office in Springfield, Missouri, in fall 2001 and a centralized Canadian administration office in Canada.  

5.  During years prior to the takeover by Blue Point, Petitioner used a canned tax calculation software package, Vertex, that calculated Missouri sales tax on sales to Missouri customers based on the rate at the customer’s location rather than Petitioner’s location.  When Petitioner prepared and paid monthly sales tax, Vertex computed the sales tax based on the rate at Petitioner’s plant location, which was generally a lower rate than the customer’s location.  The preparation of sales tax returns involved pulling information regarding numerous product sales from three different Missouri locations.  Even though Petitioner paid Vertex for support, Petitioner had a 1995 program, and it was not computing properly.  (Tr. at 29-30.)  

6.  For tax periods from February 1, 2000, through January 31, 2003, Petitioner collected more sales tax than it remitted to the Director. 


7.  For example, for July 2002, Vertex showed taxable purchases of $492,356.02 for Petitioner’s three Missouri locations, and Petitioner’s sales tax returns reflected taxable purchases of $492,356.02 for Petitioner’s three Missouri locations.  Vertex shows the amount of sales tax collected as $31,759.62, but the amount reported on the sales tax returns was $26,416.95.  However, for the Union location, the taxable purchases per Vertex were greater 
than the taxable purchases as filed, but because the rate was wrong, Petitioner reported less tax than it collected.  (Resp. Ex. A.)  

 
8.  Carol Bressler was responsible for filing Petitioner’s Missouri sales and use tax returns through approximately March 2003.  Bressler knew that the amounts reported on the returns were less than the amount that the company collected.  (Tr. at 32).  

9.  When Blue Point took over in April 2000, it found a number of discrepancies in the corporate accounting.  The accounts receivable subledger was off by almost one million dollars.   The previous owners paid Blue Point $2.5 million in relation to accounting issues (apparently as a result of a lawsuit, though this is not clear from the record).  

10.  In fall 2001 and early 2002, Petitioner was still in the process of eliminating its controllers and accounting staff at its various sites and transitioning control to the central U.S. office in Springfield.  Petitioner retained only one general manager after the takeover.  None of the controllers who were working there prior to the takeover still works for the company.   

11.  In May 2002, Lori Kimball took over as the Canadian controller for the company.
   In 2002, under Kimball’s direction, Petitioner began consolidating its accounting together in one computer system.  
The Director’s Audit


12.  Explosives Energies is registered with the Director as “Explosives Energies Division.”  The Director began an audit of Explosives Energies for February 1, 2000, through January 31, 2003.  The audit began in February 2003 and was completed in October or November 2003.  


13.  Carol Bressler was the auditor’s initial contact, but by March 2003, Bressler had been moved to the Greenfield location.  (Resp. Ex. F.)
  Bill Bunge was the auditor’s contact for a brief period until Corinne Elliott was hired to replace Bressler in Petitioner’s Springfield office.  Bunge was the manager of accounting and had been with Petitioner for seven or eight years.  He was responsible for supervising Bressler’s work.  (Tr. at 70-71.)  Elliott was working for Petitioner by March 2003 (Resp. Ex. F) and held the title of “Office Manager and Senior Financial Analyst.”  (Resp. Ex. G.)  

14.  In early 2003, Kimball took over as the company’s controller for all of North America, and her first trip to look at the books in the United States was in March 2003.   


15. The auditor found that Petitioner failed to charge and remit sales tax on taxable sales.  The auditor found that blasting materials sold to quarries are consumable supplies to those quarries and do not qualify for any type of mining exemption.  
16.  The auditor also found that Petitioner erroneously overcollected sales tax by charging tax at the customer’s location rather than the plant location.  The auditor found this by attempting to reconcile the sales invoices against the Vertex reports.  Petitioner’s staff explained to the auditor the problems with the computer system. 
17.  The auditor consulted with her colleagues, and the Department of Revenue determined that the overcollected tax could be “picked up” as a penalty if Petitioner did not refund the overcollected amounts to its customers.  (Resp. Ex. F.)  

18.  On April 3, 2003, the auditor discussed the overcollected tax with Elliott and told her that the Department would need to see documentation of refunding the overcollected tax back to Petitioner’s customers before the Department would close the audit.  (Resp. Ex. F.)  

19.  On April 29, 2003, the auditor again spoke with Elliott, who informed her that some of the audit work had been delegated to other employees of Petitioner and that Petitioner had hired a CPA to prepare sales tax returns, so that hopefully the overcollection problem would be corrected soon.   
20.  Petitioner found that it was not feasible to issue refunds directly to its customers.  A Vertex report containing the detailed customer information by invoice would have been over 2,000 pages long, but the computer program was not even capable of putting this information on a computer screen.  (Tr. at 45.)    
21.  Elliott asked if Petitioner could credit the customers’ accounts rather than issue refund checks, and the auditor replied that this would be fine as long as Petitioner could show that this had been done.  (Tr. at 81.)  
22.  Elliott signed Petitioner’s sales tax returns for March through July 2003.  (Respondent’s additional documents, Ex. A.)  The returns for March and April 2003 are dated May 13, 2003.  The returns for May through July 2003 are each dated the following month.  
23.  During the course of the audit, Elliott left the company, and her assistant, Kim Karmazin, became the auditor’s contact, along with Kimball.

24.  The auditor also found that Petitioner failed to collect use tax and was liable for use tax, although use tax is not at issue in this case.  

25.  During the audit, Petitioner’s business organization was still in a state of flux with new employees and a new centralized office.  Kimball was new to her job as the controller for North America and was in the process of learning the company’s business operations in the 
United States, which are fundamentally different from its Canadian operations, as well as trying to resolve all of the various balance sheet issues in the entire United States.  (Tr. at 43-44.)    
26.  Petitioner agreed that it would pay the audit if the auditor did not impose a penalty for overcollection of tax.  The auditor discussed the matter with her manager and agreed to accept the overcollected amount as payment of sales tax rather than as a penalty.  Petitioner would then make a refund to its customers if they asked for it.  (Tr. at 101; see also Tr. at 104.)  The auditor was aware that Petitioner might apply for a refund on a customer-by-customer basis. (Tr. at 96.)  Petitioner did not inform the auditor of any intent to file a refund claim for the entire amount.  (Tr. at 84, 87-88.)  
27.  The auditor added the amounts overcollected to the amounts found deficient in the audit.  (Ex. 1 at P1-Q6.)  
28.  The auditor found Petitioner liable for $196,766.38 in sales tax for February 2000 through January 2003, $56,900.27 in use tax for January 1998 through December 2002, and $33,283.93 in interest.  The auditor did not impose any additions or penalties.  
29.  The auditor sent a letter to Kimball dated October 29, 2003, (Pt’r Ex. 5)which explained the basis for the audit as follows:  

Please find attached your copy of the sales/use tax audit on Explosives Energies Division, MITS #16337727, for the sales tax period February 1, 2000 through January 31, 2003 and the use tax period January 1, 1998 through December 31, 2002.  
The total amount due is $286,950.58, consisting of $196,766.38 sales tax, $56,900.27 use tax, and $33,283.93 interest (computed through October 31st).  No additions/penalties have been imposed on the audit findings.  
The sales tax audit findings are a result of the failure to charge and remit tax on sales to taxable customers who have not issued an exemption certificate.  As we discussed, blasting materials sold to quarries are consumable supplies to those quarries and do not qualify for any type of mining exemption per RSMo 144.030.2 
Exemptions from state and local sales and use taxes.  In the future, if a quarry attempts to provide an exemption certificate for blasting supplies, that exemption certificate should not be taken and the quarry should be charged sales tax on those supplies.  
In addition to the sales tax findings, Explosives Energies Division erroneously over collected sales tax during the entire audit period.  This occurred as a result of Explosives Energies Division charging their customers sales tax at the customer’s location rather than charging sales tax at the rate of the three plant locations.  It was agreed upon to hold this tax as additional tax rather than as a penalty in order for Explosives Energies Division to be able to more efficiently refund it back to their customers should they request a refund.  
The use tax audit findings are a result of the failure to self-assess and remit consumers use tax on the cost of materials pulled from inventory for use in blasting services.  The materials used in these services are taxable whether the service takes place outside the State or inside the State of Missouri.  Since the materials are purchased from out-of-state vendors, consumers use tax may be accrued upon the cost instead of sales tax.  
Use tax findings also resulted from the failure to self-assess and remit consumers use tax on the purchase of taxable items from out-of-state vendors.  These items consisted of office supplies, safety supplies, advertising items, and parts for repair of equipment used in the blasting service.  
Per our earlier discussions, Explosives Energies Division has chosen not to participate in the current Amnesty program.  This decision has been made in order for the over collected tax to be refundable to the customers should they seek a refund. 
Please sign and date the attached Receipt for Audit Workpapers and return to me at the above address with your check for $286,950.58 by October 31st.  

30.  Petitioner wrote a check for $286,950.58 on October 31, 2003, paying the audit in full.  

31.  In October 2003, Petitioner closed its Springfield office.  

The Refund Claim and Periods Subsequent to Audit Period
32.  After the audit was completed in October or November 2003, Petitioner had not changed its software system, but it began issuing credit memos in the amount of the overcharged sales tax for each invoice.  Kimball believed that fixing the computer system would take months because Petitioner had no programmers on staff to fix the Fortran programming language system.  (Tr. at 16-17, 35; Ex. 4.)
  The auditor agreed that Petitioner could directly credit its customers’ accounts for the overcollected tax rather than issue refund checks, but Petitioner never did so.  (Tr. at 81.)  Petitioner expected that its customers would ask it for refunds of overpaid tax, but none of them did. 
33.  For February through October 2003, while the audit was pending, Petitioner continued to file sales tax returns and report sales tax in the same manner that it did for the audit period, without remitting the overcollected tax to the Director.  The audit was completed in October 2003.  On November 24, 2003, Petitioner executed amended returns for February through October 2003, correcting the tax, and Petitioner remitted the $40,900.86 in tax that it had overcollected for that period.  (Tr. at 37; Resp. Ex. H, at 3; Pet’r Ex. 2 at. 2; Respondent’s additional documents, Ex. B; Petitioner’s additional documents.)  

34.  During the audit, Petitioner set up a process to reconcile the general ledger account and balance the state tax liability on a monthly basis.  After the audit was completed, Petitioner put that process into place.  (Tr. at 38.)  

35.  For tax periods subsequent to the audit period, Petitioner was able to override the rate on Vertex so the system would recognize the origin and calculate the tax at that rate.  

36.  Petitioner’s accounting firm, BKD, advised Petitioner to file a refund claim for the tax that it had overcollected and had then paid pursuant to the audit, so that it could refund the money to its customers.  BKD advised Petitioner to file the claim to avoid the running of the statute of limitations on refund claims.  On November 24, 2003 – the same date that Petitioner executed amended returns and paid additional tax for February through October 2003 – Petitioner filed a refund claim with the Director in the amount of $166,725.28 for February 2000 through October 2003.  This was the amount of sales tax that it had overcollected from its customers for February 2000 through January 2003 and had then paid to the Director pursuant to the audit, plus the amount that it had paid to the Director pursuant to amended returns for February through October 2003 (periods subsequent to the audit period).  Petitioner filed the refund claim under the business name:  “Explosives Energies Division American East Explosives, Inc.”  Along with its refund claim, Petitioner included second amended returns for February through October 2003, asserting that it was entitled to a refund of the same amounts reported on its first amended returns, which it remitted the same day.  
37.  On February 6 and February 10, 2004, the Director issued final decisions denying the refund claim.

The Penalty Assessment
38.  On February 10, 2004, the Director assessed the penalty against Petitioner as follows because Petitioner filed a claim for refund (Pt’r Ex. 3):  

The Department of Revenue has determined you have willfully and knowingly overcharged or over-collected Missouri sales taxes and are liable for a penalty equal to the amount overcharged or over-collected under Section 144.157.1, RSMo.  
*   *   *

Explanation of Liability:  
Sales taxes overcharged and over-collected during the following periods:  

PERIOD
PENALTY DUE
February 2000
$3,562.97

March 2000
$3,623.79

April 2000
$2,801.66

May 2000
$3,275.38

June 2000
$3,467.09

July 2000
$3,273.69

August 2000
$2,016.97

September 2000
$4,160.54

October 2000
$3,246.15

November 2000
$3,380.57

December 2000
$1,078.92

January 2001
$2,542.77

February 2001
$2,439.46

March 2001
$0.00

April 2001
$3,112.75

May 2001
$2,718.34

June 2001
$2,641.79

July 2001
$3,431.87

August 2001
$3,208.47

September 2001
$4,450.22

October 2001
$3,344.97

November 2001
$2,996.97

December 2001
$2,192.16

January 2002
$3,936.55

February 2002
$3,574.18

March 2002
$3,574.88

April 2002
$5,168.07

May 2002
$4,790.33

June 2002
$5,642.75

July 2002
$8,356.88
August 2002
$4,736.11

September 2002
$4,412.63

October 2002
$4,964.96

November 2002
$3,465.85

December 2002
$3,004.73

January 2003
$3,229.00

February 2003
$3,646.96

March 2003
$5,109.94

April 2003
$5,623.09

May 2003
$5,218.91

June 2003
$3,638.55

July 2003
$4,006.53

August 2003
$3,992.36

September 2003
$5,032.18

October 2003
$4,632.34
TOTAL ASSESSED
PENALTY DUE:
$166,725.28

Conclusions of Law

This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 
(Mo. App., W.D. 1974).

I.  Burden of Proof
Section 621.050.2 provides in part:  

In any proceeding before the administrative hearing commission under this section the burden of proof shall be on the taxpayer except for the following issues, as to which the burden of proof shall be on the director of revenue:  


(1) Whether the taxpayer has been guilty of fraud with attempt to evade tax; 


(2) Whether the petitioner is liable as the transferee of property of a taxpayer (but not to show that the taxpayer was liable for the tax); and


(3) Whether the taxpayer is liable for any increase in a deficiency where such increase is asserted initially after the notice of deficiency was mailed and a protest filed, unless such increase in deficiency is the result of a change or correction of federal taxable income required to be reported by the taxpayer, and of which change or correction the director of revenue had no notice or knowledge at the time he mailed the notice of deficiency. 

There is no assertion that Petitioner is guilty of fraud with attempt to evade tax.  We find no basis under § 621.050.1 for placing the burden of proof on the Director.  
Section 136.300 provides:  


1.  With respect to any issue relevant to ascertaining the tax liability of a taxpayer all laws of the state imposing a tax shall be strictly construed against the taxing authority in favor of the taxpayer.  The director of revenue shall have the burden of proof with respect to any factual issue relevant to ascertaining the liability of a taxpayer only if:


(1) The taxpayer has produced evidence that establishes that there is a reasonable dispute with respect to the issue; and


(2) The taxpayer has adequate records of its transactions and provides the department of revenue reasonable access to these records; and


(3) In the case of a partnership, corporation or trust, the net worth of the taxpayer does not exceed seven million dollars and the taxpayer does not have more than five hundred employees at the time the final decision of the director of the department of revenue is issued.


2.  This section shall not apply to any issue with respect to the applicability of any tax exemption or credit.

See also Regulation 12 CSR 10-101.500.  

Petitioner’s net worth exceeded $47,000,000.
  Therefore, § 136.300.1 does not place the burden of proof on the Director either.  Petitioner has the burden of proof as to the abatement of the penalty and as to its entitlement to a refund.  
II.  Penalty 

Section 144.020.1 imposes the sales tax “upon all sellers for the privilege of engaging in the business of selling tangible personal property or rendering taxable service at retail in this state.”  Section 144.080.1 requires the seller to remit the tax to the Director.  

Section 144.157.1 provides: 

Any person required to collect, truthfully account for and pay over any tax imposed by sections . . . 144.010 to 144.525 and 144.600 to 144.745 who [1] willfully fails to collect such tax or truthfully account for and pay over such tax or [2] willfully attempts in any manner to evade or defeat the tax or the payment thereof, or [3] who shall willfully and knowingly overcharge or overcollect such tax with intent to make claim to any such overcharged or overcollected amounts under section 144.190,[
] shall, in addition to other penalties provided by law, be liable to a penalty equal to the total amount of the tax evaded, or not collected, or not accounted for and paid over, or overcharged or overcollected.  

Section 1.020(11) defines “person” to include a corporation.  


In quoting § 144.157.1, we have divided it into three separate clauses that impose a penalty.  The Director argues that the penalty is under two separate clauses of § 144.157.1:  the first clause, which is a penalty for willfully failing to truthfully account for and pay over sales tax, and the third clause, which is a penalty for willfully and knowingly overcharging or overcollecting sales tax with the intent to make a claim for the overcharged or overcollected amounts under § 144.190.  
A.  Overcollecting with Intent to Claim a Refund
Under the third clause of § 144.157.1, the penalty applies if Petitioner:

· willfully and knowingly overcharges or overcollects sales tax 
· with the intent to make a claim for the overcharged or overcollected amounts under § 144.190.  

Each element must be met in order for the penalty to apply.  Brewers Flooring & Sales v. Director of Revenue, No. 02-1826 RV (Mo. Admin. Hearing Comm’n April 1, 2004).  
For periods before the audit began, we find no evidence that Petitioner overcollected the sales tax with the intent to claim a refund for it.  When Petitioner overcollected the tax, Petitioner did not even remit the tax to the Director.  Therefore, Petitioner did not have any intent to make a refund claim.
During the audit, the auditor raised an issue as to refunding the overcollected tax to Petitioner’s customers.  Kimball testified:  


Q:  Did you discuss the issue of a refund with the auditor at the time of the audit?  

A:  Yes.

Q:  Could you tell us what those discussions were? 

A:  We discussed that it would be our intention to go after a refund and give the money back to the customers if the customers were seeking refunds.  

(Tr. at 17-18.)  Such discussions are not reflected in Respondent’s Exhibit F, which is the auditor’s detailed log of the audit work.  That exhibit, however, discusses the contemplated refund to Petitioner’s customers.  Therefore, in context, we construe the testimony quoted above as a reference to Petitioner’s issuing refunds to its customers rather than pursuing a refund claim filed with the Director.  In fact, the auditor later testified that she was not informed of any intent on Petitioner’s part to file a refund claim, and she thought that Petitioner only intended to refund the money to its customers on a customer-by-customer basis.  (Tr. at 84, 87-88.)  She was aware that Petitioner might claim a refund if its customers requested a refund, but did not expect Petitioner to claim a refund for the entire amount.  (Tr. at 96.)  We conclude that Petitioner did not overcollect tax with the intent to claim a refund, even after Petitioner was informed during 
the course of the audit that it was overcollecting tax.  Petitioner continued overcollecting tax because the failure in its computer system had not been fixed, not because it intended to file a refund claim.  Petitioner did not even remit the overcollected tax for February through October 2003 until the audit was completed, and it filed a refund claim for that amount at the same time.   Further, we find the Director’s position incongruous, as the Director should not require Petitioner to make a refund to its customers but then penalize Petitioner for claiming a refund.   
We find no penalty under the third clause of § 144.157.1 for overcollecting with intent to claim a refund.  Next, we examine the Director’s alternative argument that a penalty applies under the first clause of § 144.157.1.  
B.  Willful Failure to Truthfully Account for and Pay Over Sales Tax

The assessment states that the penalty is for willfully and knowingly overcharging or overcollecting sales tax.  The assessment gives notice that the penalty is under § 144.157.1.  There is no dispute that Petitioner overcollected sales tax.  The Director argues that Petitioner is liable for a penalty under the first clause of § 144.157.1 for willfully failing to truthfully account for and pay over sales tax.  
 
1.  Failure to Truthfully Account for and Pay Over Tax

In this case, no one disputes that Petitioner collected more than the proper amount of sales tax because it used the rate for the wrong location.   Letter Ruling 3161 (Dec. 21, 2001).  Nor does anyone dispute that Petitioner failed to remit to the Director the full amount of sales tax that it collected.  


Section 144.080.1 provides:  

Every person receiving any payment or consideration upon the sale of property or rendering of service, subject to the tax imposed by the provisions of sections 144.010 to 144.525, is exercising the taxable privilege of selling the property or rendering the  service at retail and is subject to the tax levied in section 144.020.  The 
person shall be responsible not only for the collection of the amount of the tax imposed on the sale or service to the extent possible under the provisions of section 144.285, but shall, on or before the last day of the month following each calendar quarterly period of three months, file a return with the director of revenue showing the person’s gross receipts and the amount of tax levied in section 144.020 for the preceding quarter, and shall remit to the director of revenue, with the return, the taxes levied in section 144.020[.]

(Emphasis added).  


Even though Petitioner collected more tax from its customers than was owed, we believe that § 144.080.1 still imposed a duty on Petitioner to remit the tax to the Director, rather than keeping the money to itself.  Once tax money is remitted to the Director, the Director has the opportunity to audit, as she did in this case, to determine what amount was properly owed and to arrange for the appropriate disposition of the funds.  If the taxpayer is later dissatisfied with the amount remitted, it may file a claim for refund under § 144.190.2, as Petitioner eventually did in this case.  Therefore, even though Petitioner collected an amount of sales tax that was not authorized, Petitioner should have remitted to the Director the entire amount collected from its customers (which it eventually did, but only because the Director audited Petitioner).  Instead, Petitioner did not remit to the Director the full amount of sales tax that it collected from its customers.  Petitioner failed to “truthfully account for and pay over such tax.”  Section 144.157.1.  Therefore, even though this amount of tax was not legitimately owed under the sales tax laws, this is the type of situation to which the penalty provision applies, if such failure to truthfully account for and pay over tax was willful.  
2.  Willfulness

“Willful” means intentional or self-determined.  Hewitt Well Drilling & Pump Serv. v. Director of Revenue, 795 S.W.2d 795, 799 (Mo. banc 1993).  We determine such intent by 
analyzing the hearing testimony and the circumstances surrounding the filing of Petitioner’s sales tax returns.  

On cross-examination, Kimball testified as follows: 


Q:  Now, for the next location, again, it’s the same thing.  They knew they had over $18,000 collected, but they only remitted back to the State of Missouri over 15,000?

A:  Yes.

Q:  So over $2,000 was retained by the company, whoever that was, but you don’t know who that was? 

A:  I believe at the time it was Carol Bressler. 

Q:  Okay.  So Carol Bressler would’ve had knowledge of this? 

A:  Yes.

Q:  So she knew that she was filing a return that wasn’t accurate as to how much money was collected by the company? 

A:  Yes.  The person filing the return knew.  It was a clerk that was doing that.  But no one escalated it to senior management.  

Q:  Did Carol Bressler have the authority to file those returns? 

A:  I assume so.  

(Tr. at 31-32.)  The auditor also testified as to Bressler’s and Bunge’s  knowledge:  


Q:  And Carol Bressler, when you pointed out that they were overcharging the tax but not remitting the tax, she was aware of that problem?  

A:  Yeah.  She just said -- I think she said yes, I know that.  And that’s all she said about it. 
*   *   *


Q:  So to the best of your knowledge, in the whole course of the period that was audited, she was responsible for preparing the returns?  

A:  I believe so.  

Q:  And she knew about the overcharging of the tax?  

A:  Yes, she did.  

Q:  But she made no attempt to correct that overcharging, to the best of your knowledge? 

A:  Not that I’m aware of.

Q:  Now, you spoke with a Bill Bunge? 

A:  When I called, I had some additional pre-audit questions prior to the field work.  And when I called Carol to discuss them with her is when I found out she had been moved to Greenfield and that Bill Bunge would be my new contact.  I believe he was Carol’s boss, and he was only a direct contact for a short period of time before Carol was replaced. 

Q:  Now, to your knowledge he had been with the company for quite some time, hadn’t he? 

A:  I had notes that he had been with them seven to eight years, because I think I asked him if he was new because Carol was gone and he said that he had been with them for seven to eight years.

Q:  And he was the manager of accounting?  Was that his position? 

A:  I believe so.

Q:  So he was responsible for Carol’s work? 

A:  I believe so.

Q:  And he’d been quite some time at the company, so if he was manager of accounting, he would’ve had knowledge of this too? 

A:  I assume.  

(Tr. at 69-71).  The parties do not dispute that Petitioner overcollected sales tax.  


The auditor testified that to the best of her knowledge, Bressler was the person responsible for filing the sales tax returns during the audit period, and that Bressler must have known that Petitioner was overcollecting tax.  As of March 2003, Bressler had been transferred to the Greenfield location.  We find the scope of Bunge’s knowledge and authority less clear, as the auditor “assume[d]” that Bunge knew that Petitioner was overcharging sales tax.  It would be preferable to have clearer evidence as to who was responsible for filing sales tax returns and what their knowledge was as to each period at issue.  

We recognize that Petitioner’s accounting system was in the midst of a major reorganization during the audit period due to the takeover by Blue Point.  However, the fact remains that the amount reported on Petitioner’s sales tax returns was less than the amount computed as sales tax by Petitioner’s computer system at the time.  (Resp. Ex. A.)  Therefore, we must infer that the “disconnect” between the amount of sales tax Petitioner collected and the amount reported and remitted with the returns was knowing and willful, regardless of who was filing the returns.  

The Director argues that Petitioner was definitely made aware of the overcollection during the audit, but continued to overcollect sales tax and failed to remit it to the Director.  Elliott signed the return for March 2003 (dated May 13, 2003) and the returns for April through July 2003, after being made aware of the overcollection issue in April 2003.  It appears that the returns for August through October 2003 were signed by Bunge, although the signature is not legible.  Kimball testified that it was not possible to obtain a quick fix to Petitioner’s complicated computer system, and that Petitioner was awaiting the final outcome of the audit before changing its method of doing business.  While we understand that Petitioner’s corporate accounting system may be complex, and while it may be reasonable in some circumstances to await the resolution 
of the audit before changing one’s business practices, this is a simple case of a “disconnect” between the amount collected and the amount remitted, due to the misapplication of the applicable sales tax percentage rate.  This could have been remedied with a simple manual calculation to apply the correct rate.  The auditor alerted Petitioner’s employees to this issue, but Petitioner failed to address the problem for the penalty assessment periods at issue.  For periods subsequent to the audit period, such as February through October 2003, Petitioner filed amended returns in order to remit the overcollected tax to the Director, but did not do so until November 24, 2003, even though Elliott had been alerted to the overcollection problem as early as April 2003.  

We conclude that Petitioner’s failure to truthfully account for and pay over the tax collected for the entire penalty period, February 2000 through October 2003, was willful.  Therefore, Petitioner is liable for the penalty for February 2000 through October 2003 as the Director assessed.     

III.  Law Pertaining to Refund Claims

Section 144.190.2, RSMo Supp. 2002, provides:  

If any tax, penalty or interest has been paid more than once, or has been erroneously or illegally collected, or has been erroneously or illegally computed, such sum shall be credited on any taxes then due from the person legally obligated to remit the tax pursuant to sections 144.010 to 144.525, and the balance, with interest as determined by section 32.065, RSMo, shall be refunded to the person legally obligated to remit the tax, but no such credit or refund shall be allowed unless duplicate copies of a claim for refund are filed within three years from date of overpayment.  

A statute allowing a tax refund constitutes a limited waiver of sovereign immunity and is to be strictly construed.  Community Fed. Sav. & Loan Ass’n v. Director of Revenue, 796 S.W.2d 883, 885 (Mo. banc 1990).  “Erroneous” means “containing or characterized by error :  MISTAKEN.”  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 394 (10th ed. 1993).  “Illegal” means “not according to or authorized by law[.]”  Id. at 577.  An erroneous or illegal tax is one levied 
without statutory authority.  Community Federal Savings & Loan Ass’n v. Director of Revenue, 752 S.W.2d 794, 798 (Mo. banc 1988); see also Utilicorp United, Inc. v. Director of Revenue, 785 S.W.2d 277, 279 (Mo. banc 1990).  An overpayment is a discharge of an obligation or debt in excess of payment.  Community Federal Savings & Loan Ass’n, 752 S.W.2d at 798.  “The provisions of section 144.190 are for the recovery of sales taxes which have been incorrectly computed, or of sales taxes paid twice, or of sales taxes erroneously or illegally collected, or of sales taxes illegally imposed.”  Id.   

In Ford Motor Co. v. Director of Revenue, 97 S.W.3d 458, 461 (Mo. banc 2003), the Court stated: 
First, section 144.190.2 must be strictly construed against the taxpayer.  Sprint Communications Co., L.P. v. Director of Revenue, 64 S.W.3d 832, 834 (Mo. banc 2002).  As a general rule the sovereign need not refund taxes voluntarily paid even if illegally collected.  Section 144.190, however, provides a limited waiver of sovereign immunity to allow the recovery of taxes, penalties, or interest paid that have been illegally or erroneously computed or collected.  Statutory provisions waiving sovereign immunity are strictly construed, and when the state consents to be sued, it may prescribe the manner, extent, procedure to be followed, and any other “terms and conditions as it sees fit.”  

IV  Resolution
This Commission renders the ultimate administrative decision.  J.C. Nichols, 796 S.W.2d at 20-21.  We may do whatever the law permits the Director to do.  Finch, 514 S.W.2d at 614.


As we have already stated, Petitioner is liable for the penalty because it willfully failed to truthfully account for and pay over tax.  The parties do not dispute that Petitioner overcharged and overcollected sales tax by using the wrong rate.  The parties acknowledge that as a result of the audit, Petitioner remitted to the Director the amount previously overcollected for the audit period, February 2000 through January 2003.  Petitioner made payment to the Director for the 
audit period to avoid a penalty and to remedy the erroneous overcollection.  For months following the audit, Petitioner amended and paid monthly sales tax returns, remitting to the Director the amount of overcollected tax.   However, no one disputes that the amount of overcollected tax was not actually due on the transactions because it was collected at the wrong rate.  

We conclude that credit should be given for the overcollected tax as the payment of the penalty.  Because that tax was not due and owing under the law, there is no other legal basis for the Director to retain those funds.  Even if the money was erroneously collected from the customers, that does not give the Director the right to retain it if that tax is not due under the law.  Further, the Director’s position has been incongruous in requiring Petitioner to remit the overcollected tax, considering it as a payment of tax, in order to avoid a penalty, but then assessing a penalty.  The Director collected the tax with no legal basis.  Therefore, we allow Petitioner credit for payment of the overcollected tax as the penalty.  Under this resolution, because payment of the penalty is not erroneous or illegal, Petitioner has no right to a refund of this amount.
  
V.  Duty to Refund Money to Customers

In this case, the Director raised the issue of returning the overcollected amounts to Petitioner’s customers.  The auditor also made this an issue, and we have no authority to superintend the Director’s procedures in this regard.  Missouri Health Facilities Review Committee v. Administrative Hearing Comm'n, 700 S.W.2d 445, 450 (Mo. banc 1985).

However, we must note that the Supreme Court and this Commission have repeatedly recognized that there is no legal requirement that a business pay a sales tax refund back to its customers, even though it may be an equitable solution.  
The Missouri Supreme Court has recognized that a sales tax refund to a business is a windfall because the business is not required to refund the money to its customers.  Central Hardware Co. v. Director of Revenue, 887 S.W.2d 593, 595 (Mo. banc 1994).  In her answer, the Director argues that if Petitioner obtains a favorable decision on the refund claim, Petitioner should be directed to hold the refund in constructive trust for its customers to make claims, and that any monies remaining should be returned to the State of Missouri as unclaimed property.  The Director cites Buchholz Mortuaries v. Director of Revenue, 113 S.W.3d 192, 195-97 
(Mo. banc 2003) (Wolff, J., concurring), and Shelter Mutual Ins. Co. v. Director of Revenue, 107 S.W.3d 919, 926-28 (Mo. banc 2003) (Wolff, J., concurring in part and dissenting in part).  However, Judge Wolff’s opinions in those cases were concurring opinions.  There is no legal requirement that a business pay a sales tax refund back to its customers, even though it may be an equitable solution.  This Commission has no statutory authority to require a refund to Petitioner’s customers.  Obviously, the legislature could amend the statute to impose such a requirement if it wished to do so.
  
In reaching our resolution in this case, we note that we do not have authority to change the language of the statutes; only the legislature may do so.  Lynn v. Director of Revenue, 
689 S.W.2d 45, 49 (Mo. banc 1985).  We must construe the statutes to avoid absurd results.  State ex rel. Bouchard v. Grady, 86 S.W.3d 121, 125 (Mo. App., E.D. 2002).  Petitioner paid the 
full amount of tax that was due pursuant to the audit.  Petitioner also remitted the overcollected amounts to the Director pursuant to the audit or by amended returns for the subsequent months.   We have resolved the issues so that Petitioner has paid a penalty for its willful failure to truthfully account for and pay over the sales tax it collected from its customers, and Petitioner is not entitled to a refund.        

Summary


Petitioner is liable for a penalty for failure to truthfully account for and pay over sales tax for February 2000 through October 2003.  Petitioner has already paid this amount to the Director.  Petitioner is not entitled to a refund.  

SO ORDERED on May 30, 2006.



________________________________



JOHN J. KOPP  



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�We refer to her as “Kimball” because that was her name at that time, although as shown in the hearing testimony, her current name is Lori Jonik.  


	�The signature on the sales tax return for February 2003, dated March 19, 2003, is illegible, but may have been Bressler’s.  (Respondent’s additional documents, Ex. A.)  


	�The signatures on Petitioner’s returns for August through October 2003 are illegible, but it appears that they may be Bunge’s signature, as the first name on the August 2003 return is clearly “Wm.”  (Respondent’s additional documents, Ex. A.)  


	�The record does not make clear how the credit memo worked.  Exhibit 4 contains four credit memo forms dated December 11, 2003, and issued for invoices from the previous month.  


	�The record does not make clear why the Director issued two final decisions.  


	�We assume that Petitioner’s net worth throughout the periods at issue would not be substantially different from the amount reported on the 2001 federal income tax return. 


	�Section 144.190.2, RSMo Supp. 2002, provides:  





If any tax, penalty or interest has been paid more than once, or has been erroneously or illegally collected, or has been erroneously or illegally computed, such sum shall be credited on any taxes then due from the person legally obligated to remit the tax pursuant to sections 144.010 to 144.525, and the balance, with interest as determined by section 32.065, RSMo, shall be refunded to the person legally obligated to remit the tax, but no such credit or refund shall be allowed unless duplicate copies of a claim for refund are filed within three years from date of overpayment.  


	�In the alternative, if we regarded the payment as a payment of tax, it would be erroneous and could then be refunded under § 144.190.  


	�In 2003, the legislature added a new subsection 6 to § 144.190, providing:  


For all refund claims submitted to the department of revenue on or after September 1, 2003, notwithstanding any provision of this section to the contrary, if a person legally obligated to remit the tax levied pursuant to sections 144.010 to 144.525 has received a refund of such taxes for a specific issue and submits a subsequent claim for refund of such taxes on the same issue for  the tax period beginning on or after the date the original refund check issued to such person, no refund shall be allowed.  





Section 144.190.6, RSMo Supp. 2003.  Although the amendment is obviously intended to place a limit on refund claims, it does not apply in this case because the refund claim was not filed on or after September 1, 2003, and because Petitioner has not yet received a refund on this issue.  
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