Before the

Administrative Hearing Commission

State of Missouri

IN RE APPLICATION OF AMBASSADOR
)

STEEL CORPORATION REGARDING THE 
)

REQUEST FOR A VARIANCE FOR AN
)

AMBASSADOR STEEL CORPORATION
)

No. 03-0409 RR

REBAR FABRICATION BUILDING
)

LOCATED AT 3651 NORTH SKILES  
)

AVENUE IN KANSAS CITY, MO 64161
)

DECISION AND ORDER GRANTING PERMANENT VARIANCE


Ambassador Steel Corporation (Ambassador Steel) filed an application requesting an order for a variance as to clearance over the railroad track leading into its rebar fabrication building located in Kansas City, Missouri.  Pursuant to this application, the Department of Transportation (Department) has conducted an investigation and made specific recommendations concerning the warning sign for the clearance that we incorporate into this order.  Based on the evidence provided by Ambassador Steel and the Department’s concurrence, we grant the application on the condition that Ambassador Steel post the warning sign in compliance with the Department’s recommendation.

Procedure


On March 26, 2003, Ambassador Steel filed a verified application requesting an order for a variance.  In our notice of application and order, dated March 31, 2003, we designated the Burlington Northern & Santa Fe Railway Company (BNSF) and the Missouri Highways and Transportation Commission (MHTC) as parties to this proceeding and directed each party to 

respond to the application by April 21, 2003.  The MHTC filed its response to the application on April 8, 2003.  The MHTC filed the memorandum of Robert J. Kraus, Railroad Safety Inspector with the Department, in which he recommended approval of the application under certain conditions that we include in this order.  The BNSF filed a response on April 25, 2003, waiving hearing and requesting that the application be approved.  Because no party requested a hearing in this matter, we will issue our decision based upon the verified pleadings and supporting exhibits of Ambassador Steel and the MHTC.

Findings of Fact
1. The BNSF operates its railroad system in and through the State of Missouri, portions of which extend onto the private property of Ambassador Steel where its rebar fabrication building will receive deliveries from and by rail in Kansas City, Missouri.  The location of the rebar fabrication building that is under construction is:  3651 North Skiles Avenue, Kansas City, Missouri, 64161.

2. The milepost marking identification and DOT numbers, if any, are yet to be determined to officially locate the railway and rebar fabrication building doors involved in this application. 

3. The BNSF is the only railroad that will use the track owned by Ambassador Steel.  This track is located on the northeast side of the property owned by Ambassador Steel.  With regard to its rebar fabrication building located at 3651 North Skiles Avenue, there exists a BNSF track built for the purposes of delivery to and from the rebar fabrication building for use by the BNSF and Ambassador Steel that contains Railcar Overhead doors.  These doors have a dimension of 25’ 8” x 18’ 0”.  

4. The current clearance for the doors as already constructed is 18’.

5. The code clearance requires 22’ over railway.

6. Ambassador Steel believes it can operate safely with this substandard clearance in that:


a.
a warning sign will be posted notifying everyone of the clearance that is available 



and the need to use caution.  This sign will be constructed of aluminum or other 



non-corrosive material and covered with reflectorized material in order that it can 



be read during the day or night as required for safety and in accordance with safety 



regulations for sign installation and maintenance.  The sign will be erected and 



maintained at the expense of Ambassador Steel;


b.
Ambassador Steel is the only customer on this track of BNSF;


c.
Ambassador Steel will spot finger cars or open gondola cars that are well below the 



proposed door height; and


d.
any future delivery of cars other than finger cars will require spotting at a location 



short of the door opening.


7.
The average daily train traffic at the location will solely relate to deliveries and pickups from the fabrication facility.  All will be BNSF trains.


8.
The train speeds will be appropriate and in accordance with the standards set by the BNSF and by the State of Missouri for this proposed portion of track for the safe operation of the railway.


9.
The Department’s Railroad Safety Specialist, Robert J. Kraus, inspected the location on April 2, 2003, and found that the rail access to the building had a vertical clearance of approximately 19’6”,
 which is less than the standard 22’.  Kraus recommends approval of the 

application with the following stipulation:  Ambassador Steel must install a “Low Clearance” sign above the north overhead doorway.  The sign is to be retro-reflective with 6”, horizontal lettering of a contrasting color, captioned “Low Clearance.”  Kraus noted no additional substandard clearances during his inspection.

Conclusions of Law


We have jurisdiction over this case.  Sections 389.580 and 621.040, RSMo Supp. 2002.  Regulation 4 CSR 265-8.060 sets the 22-foot vertical clearance for structures constructed across railroad tracks.

The verified application and the attached exhibits show that with the precautions recommended by the Department’s inspector and contained in this order, the clearances will not constitute a condition unduly hazardous to railroad employees or others.  Under the conditions set forth in this order, as recommended by the inspector, we grant the application. 

Order

It is therefore ordered that the above-mentioned variance is approved, conditioned upon the additional safety measures recommended by the Department.  Ambassador Steel shall:

1. install and maintain at its expense a “Low Clearance” sign above the north overhead doorway at its rebar fabrication building at 3651 North Skiles Avenue, Kansas City, Missouri.  The sign shall be constructed of aluminum or other non-corrosive material and shall be retro-reflective with 6”, horizontal lettering of a contrasting color, captioned “Low Clearance”;

2. spot finger cars or open gondola cars that are well below the proposed door height; and any future delivery of cars other than finger cars will require spotting at a location short of the door opening; and

3. comply with construction standards set forth in 4 CSR 265-8.060 except as provided in this order.


SO ORDERED on May 7, 2003.  This order shall become effective on May 17, 2003.



_______________________________



JUNE STRIEGEL DOUGHTY



Commissioner

�See 4 CSR 265-8.060.





�The clearance appears to be different because the building has been undergoing construction.
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