Before the

Administrative Hearing Commission

State of Missouri

GARY L. ALSOP,
)



)



Petitioner,
)




)


vs.

)

No. 99-1649 PO




)

DIRECTOR OF DEPARTMENT OF
)

PUBLIC SAFETY,

)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On June 15, 1999, Gary L. Alsop filed a petition appealing a decision of the Director of the Department of Public Safety that denied Alsop’s application for a peace officer certificate on grounds relating to a stealing conviction.  We convened a hearing on the petition on October 13, 1999.  Jack J. Cavanaugh, with Cavanaugh & Hartweger, LLC, represented Alsop.  Assistant Attorney General Wade Thomas represented the Director.  The last written argument was due on January 24, 2000.  

Findings of Fact

1. In early 1992, Alsop – then 17 years of age – and his girlfriend broke up.  

2. On August 9, 1994, Alsop – then 19 years of age – went to his girlfriend’s house and stole the stereo out of her car.  While he was there, he saw her current boyfriend’s car parked 

behind hers, and he stole the stereo out of that car, as well.  Each stereo was mounted under the dashboard.  Removing them required breaking the mounting hardware and pulling out wires.  Alsop also poured beer over the interior surfaces of the current boyfriend’s car.

3. On February 1, 1995, the St. Charles County Circuit Court found Alsop guilty, on his plea of guilty, of the Class A misdemeanor of stealing less than $150 under section 570.030, RSMo 1994.
  The court imposed on Alsop a sentence of one year in jail.  State of Missouri v. Alsop, Case No. CR194-1924F.

4. The court suspended execution of that sentence and put Alsop on probation for two years.  The terms of his probation included restitution of $540.64 to his former girlfriend and $550 to the current boyfriend. 

5. In November 1998, Alsop applied for admission to the Eastern Missouri Police Academy.  In two places on the application, Alsop described his crime by revealing only that he stole from his former girlfriend’s car; he did not reveal that he stole from the current boyfriend’s car.  (Pet’r Ex. 1, Doc. 1-5, at 11 and 12.)  

Conclusions of Law


We have jurisdiction to hear Alsop’s petition. Section 621.120, RSMo 1994.  

The Director’s answer sets forth the bases on which we may deny Alsop’s application.  Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).  The Director cites section 590.135.2, which provides:

2.  The director may refuse to issue . . . any . . . certificate 

. . . to peace officers . . . for the following: 

*   *   *

(2) Conviction of a misdemeanor involving moral turpitude;

*   *   *

(6) Gross misconduct indicating inability to function as a peace officer[.]

(Emphasis added.)  

“May” means an option, not a mandate.  S.J.V. ex rel. Blank v. Voshage, 860 S.W.2d 802, 804 (Mo. App., E.D. 1993).  Where the Director has discretion, this Commission has the same degree of discretion and need not exercise it the same way.  State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).  Alsop has the burden of proof.  Section 621.120, RSMo 1994.

A.  Grounds for Denial

Alsop does not deny that he was convicted and does not deny that he committed the conduct underlying the conviction.  The issue is whether his crime involved moral turpitude and whether his acts constituted gross misconduct indicating an inability to function as a peace officer.  

“Moral turpitude” is: 

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything ‘done contrary to justice, honesty, modesty, and good morals.’  

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).  Section 570.030.1, RSMo 1994, defined Class A misdemeanor stealing as follows:

1.  A person commits the crime of stealing if he appropriates property or services of another with the purpose to deprive him thereof, either without his consent or by means of deceit or coercion. 

That act is a base violation of other people’s rights.  Therefore, we conclude that we may deny Alsop’s license under section 590.135.2(2).  

Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239, at 125 (Mo. Admin. Hearing Comm’n, Nov. 15, 1985), aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  The term “gross” indicates that either an especially egregious mental state or harm is required.  Duncan, 744 S.W.2d at 533.  The duties of a peace officer include “maintaining public order, preventing and detecting crimes and enforcing the laws.”  Baer v. Civilian Personnel Div., St. Louis Police Officers Ass’n, 747 S.W.2d 159, 161 (Mo. App., W.D. 1988) (citing Jackson County v. Missouri Bd. of Mediation, 690 S.W.2d 400, 403 (Mo. banc 1985)).  Alsop committed especially bad acts with a bad purpose, which suggests that he cannot maintain public order.  Therefore, we conclude that we may deny Alsop’s license under section 590.135.2(2).

B.  Discretion

Alsop’s actions and his conviction give us discretion to deny his application.  Section 590.135.2; Finch, 514 S.W.2d at 614.  In determining how to exercise our discretion, we consider factors analogous to those that are set forth at section 314.200, RSMo 1994, for determining rehabilitation of moral character after the conviction of a crime.  We consider the nature of the acts committed in relation to the license that the applicant seeks, the date of the acts, the conduct of the applicant since the date of the acts, and other evidence as to the applicant's character.  At the least, an applicant should acknowledge guilt and embrace a new moral code.  Francois v. State Bd. of Regis’n for the Healing Arts, 880 S.W.2d 601, 603 

(Mo. App., E.D. 1994).  


The theft of property is closely related to a peace officer’s functions and duties.  A peace officer enters places where others are not admitted, including homes and businesses, and handles evidence including valuables and contraband.  The crime was five years ago, but Alsop’s actions since that time show that he has not yet come to terms with it.  Not only did he fail to disclose the whole truth on his application to the Eastern Missouri Police Academy, he repeated his incomplete recital of the events to this Commission.  On direct examination, he stated that he stole from only one car, and he misrepresented his age at the time of the thefts.  Only when confronted with the facts on cross-examination did he admit that he stole from both cars and that he was 19 at the time.  Further, Alsop continues to deny the property damage at Finding 2.  Despite his assertions of remorse, Alsop’s testimony demonstrates that he has not come to terms with the past. 

Therefore, we exercise our discretion against Alsop’s application.  

Summary


We deny Alsop’s application under section 590.135.2(2) and (6).


SO ORDERED on March 29, 2000.



________________________________



SHARON M. BUSCH



Commissioner

�Statutory references are to the 1999 Supplement to the 1994 Revised Statutes of Missouri, unless otherwise noted.  
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