Before the
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)
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)
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DECISION 


We grant the application of All Metro Movers, LLC (“All Metro”), for a certificate of authority to transport household goods intrastate, subject to All Metro providing a schedule of proposed rates to the Department of Transportation, Division of Motor Carrier Services (“the Division”).     
Procedure


On July 27, 2007, All Metro filed an application for intrastate operating authority with the Division.  Seaton Van Lines, Inc. (“Seaton”); United Van Lines, Inc. (“United”); A-Mrazek Moving Systems, Inc. (“A-Mrazek”); Cord Moving and Storage Company (“Cord”); Finkbiner Transfer & Storage Co. (“Finkbiner”); Fry-Wagner Moving and Storage Company (“Fry-Wagner”); James B. Studdard Transfer and Storage Co. (“Studdard”); Mallory Moving & Storage, Inc. (“Mallory”); and ABC Moving & Storage (“ABC”) filed motions to intervene with the Division.  The Division sent the application and motions to this Commission, and we received them on November 6, 2007.  On November 8, 2007, we issued an order granting the motions to intervene.  On January 10, 2008, the Missouri Highways and Transportation Commission (“the MHTC”) filed an entry of appearance and motion to intervene.  On January 11, 2008, we issued an order granting the MHTC’s motion to intervene.  


We convened a hearing on April 25, 2008.  Because no one appeared on behalf of ABC Moving & Storage, we issued an order on April 25, 2008, dismissing it as an intervenor in this case.  Richard E. Lenza, with Shughart Thomson & Kilroy, P.C., represented All Metro.  Brainerd W. LaTourette, Jr., and Lawrence J. Wadsack, with Lashly & Baer, P.C., represented the remaining intervenors.  David E. Woodside represented the MHTC.  


The parties filed written arguments on May 28, 2008.  All Metro filed copies of exhibits on August 4, 2008.  
Evidentiary Rulings


Intervenors raised hearsay objections to Exhibits 11 and 12.  We took the objections with the case.  Because Exhibits 10, 11, 12 and 14 were missing from our case file after the hearing, we issued an order on July 28, 2008, for All Metro to file copies of these exhibits.  All Metro filed the exhibits on August 4, 2008.   


Exhibit 11 is titled “How to do Business in the Department of Defense Personal Property Program.”  All Metro’s counsel stated that the document was printed from a Web site.  The document is not authenticated as a business record.  Therefore, we sustain the hearsay objection.


Exhibit 12 is titled “Appendix B    Tender of Service     Personal Property Household Goods (HHG) and Unaccompanied Baggage (UB).”  All Metro’s witness testified that these are “rules and regulations” regarding doing business with the Department of Defense (“the DOD”).  However, the exhibit does not appear to be a copy of federal regulations.  The document sets forth various conditions by which a participating moving company agrees to abide.  The document is not authenticated as a business record.  Therefore, we sustain the hearsay objection.

Findings of Fact

All Metro’s Business


1.  All Metro moves household goods and stores household goods for the general public and for military personnel.  


2.  All Metro has been in business for eleven years.  


3.  All Metro was organized as a Missouri limited liability company on October 4, 2002.  
Application for Intrastate Operating Authority

4.  On July 27, 2007, All Metro filed its application for intrastate operating authority with the Division.  All Metro included information regarding its ownership, a financial statement and an equipment list showing the value of its equipment.  The application requests authority to provide irregular route service from all points in Missouri to all points in Missouri.  The application form does not contain any blanks for the rate to be charged.  The application form states:  

Other than charter authority where the carrier does not have interstate authority and household goods authority, will require a formal statement of rates (tariff) to be filed before the authority will be granted.


5.  All Metro had a net loss of $12,291 in 2005 and a net gain of $59,930 in 2006.  All Metro had a net gain of $119,000 in 2007.    


6.  All Metro is in stable financial condition. 


7.  All Metro will not need any additional equipment or personnel if its application is granted.  

“Families First” Program

8.  The DOD is in the process of implementing  a new “Families First” program to handle household moves for military personnel and their families.  The program is a change from the 
manner in which the DOD had handled military household moves for the previous thirty years.  Under the prior system, transportation service providers (“TSPs”) were selected based on lowest cost.  Families First takes into consideration the performance and quality of the TSPs using a best value system.  Service members will be given the opportunity to rate TSPs through a customer satisfaction survey.    


9.  All Metro has already received phone calls in response to the new Families First program.  All Metro receives phone calls requesting that it do intrastate moves, but it cannot do so because it does not have intrastate operating authority from the Division.  

State and Federal Operating Authority

10.  All Metro has a valid I.D. number from the U.S. Department of Transportation.  


11.  All Metro holds a certificate from the U. S. Department of Transportation to engage in transportation as a common carrier of household goods in interstate commerce.  


12.  All Metro holds a certificate from the U.S. Department of Transportation to engage in transportation as a contract carrier of property, except household goods, in interstate commerce.  


13.  The U.S. Department of Transportation conducted an official review of All Metro in February 2005.  The review was not rated for safety.  All Metro maintained its insurance coverage, but the review showed that All Metro failed to have a copy of its proof of financial responsibility at its principal office.  This was the only violation that the review revealed.  


14.  All Metro has drug testing programs in place for its drivers, keeps records of duty status for its drivers, and has its commercial motor vehicles properly inspected.  All of its drivers are qualified in accordance with federal regulations.        


15.  The DOD has granted authorization to All Metro to store household goods.  The DOD conducts inspections of All Metro’s facilities in order to assure compliance with applicable regulations.  

16.  All Metro holds a certificate from the Division, effective January 1, 2008, for the transportation of household goods in intrastate commerce over irregular routes located wholly within the Kansas City commercial zone.  The certificate states that “The Department of Transportation has determined that the above-named carrier is qualified to be a motor carrier as provided in chapter 390, RSMo, and is in compliance with the applicable requirements for the issuance of this document.”    

All Metro’s Military Business

17.  Approximately 80 percent of All Metro’s business is military moves.  All Metro also receives referrals for moves for civilian employees.  

18.  Whiteman Air Force Base is located in Missouri.  Fort Leavenworth is located in Kansas.
  Scott Air Force Base is located in Belleville, Illinois.  All Metro anticipates having intrastate business from military moves because some people work at Fort Leavenworth or Scott Air Force Base, but live in Missouri.       

The Intervenor Moving Companies’ Businesses


19.  Seaton has operating authority to transport household goods intrastate.  Seaton has experienced a declining market due to a slowdown in housing sales.  

20.  Mallory has operating authority to transport household goods intrastate.  Approximately 20 percent of Mallory’s business is intrastate moves.  Approximately one or two 
percent of Mallory’s military business is intrastate.   Mallory’s intrastate business has been declining every year for the last 10 to 15 years.  

21.  Fry-Wagner has operating authority to transport household goods intrastate.  Fry-Wagner’s intrastate business has been declining since 2006.  Less than half of one percent, or maybe as much as one percent, of Fry-Wagner’s military business is intrastate.  Granting All Metro’s application could cause Fry-Wagner to lay off employees.  

22.  Finkbiner has operating authority to transport household goods intrastate.  Finkbiner’s intrastate business has declined in the last two years, and its revenues will probably decrease during the current year.  Granting All Metro’s application would have a detrimental effect on Finkbiner’s business and could cause it to lay off employees.    


23.  United has operating authority to transport household goods intrastate.  United’s business has been declining, forcing United to downsize.  Granting All Metro’s application would dilute an already declining smaller market and could cause United to downsize further.   

24.   Granting All Metro’s application would cause fewer intrastate moving jobs to be available to the intervenor moving companies.  
Conclusions of Law


We have jurisdiction over this case.
  All Metro has the burden of proof.

I.  Standards

Section 390.051.1 provides:  

Except as otherwise provided in section 390.030, no person shall engage in the business of a common carrier in intrastate commerce on any public highway in this state unless there is in force with respect to such carrier a certificate issued by the division authorizing such operation.  

Section 390.051.2 provides:  

Application for a certificate shall be made in writing to the division [of motor carrier and railroad safety] and shall contain such information as the division shall, by rule, require and shall include:  

(1) Full information concerning the ownership, financial condition of applicant, equipment to be used and a statement listing the physical equipment of applicant and the reasonable value thereof; 

(2) The complete route or routes over which the applicant desires to operate, or territory to be served; 

(3) The proposed rates, schedule or schedules, or timetable of the applicant.  


All Metro completed and filed its application for intrastate operating authority with the Division.  The application meets the requirements of § 390.051.2, except for the proposed rates.  The MHTC raises no issue as to the content of All Metro’s application.  

Section 390.051.4(5) provides that an applicant seeking to transport passengers other than in charter service must show that it:  

is fit, willing and able to properly perform the service proposed, and to conform to the provisions of this chapter and the requirement [sic], rules and regulations of the division, and that the service proposed will serve a useful present or future public 

purpose, a certificate therefor specifying the service authorized shall be issued, unless the division finds on the basis of evidence presented by persons objecting to the issuance of a certificate that the transportation to be authorized by the certificate will be inconsistent with the public convenience and necessity.  

Section 390.051.5 provides:  

In making findings under subsection 4 of this section, the division shall consider the testimony of the applicant, the proposed users of the service contemplated by the applicant, and any other relevant testimony or evidence, and the division shall consider, and to the extent applicable, make findings of fact on at least the following:  


(1) The transportation policy of section 390.011; and


(2) The criteria set forth in this subsection. 

In cases where persons object to the issuance of a certificate, the diversion of revenue or traffic from existing carriers shall be considered.  

Section 390.011 provides:  

It is hereby declared that the legislation contained in this chapter is enacted for the following purposes:  


(1) To promote safe, adequate, economical and efficient transportation; 


(2) To promote the most productive use of equipment and energy resources; and


(3) To conserve the interests and convenience of the public.

No right, privilege, or permit granted or obtained under or by virtue of the provisions of this chapter shall ever be construed as a vested right, privilege, or permit[.]  

The MHTC’s Regulation 4 CSR 265-10.015 provides:

(6) Applicable Standards, Generally -- Except as otherwise provided in subsections (6)(A) -- (E), the commission shall grant the application if it determines on the basis of the information filed by the applicant, evidence submitted by the commission staff, and any other information received by the commission and filed in the case, that the applicant is in compliance with the applicable safety and insurance requirements, and is willing to properly perform the service of a motor carrier of property or passengers, and to conform to the applicable provisions of Chapter 390, RSMo, and the requirements of the commission established thereunder.

*   *   *


(B) Exception -- Household Goods or Passengers Other Than in Charter Service, Common Carriers -- Whenever the application seeks the issuance of a certificate which authorizes the intrastate transportation of household goods, or passengers other than in charter service (other than a passenger application under section 390.063, RSMo) as a common carrier, the commission shall also make findings as required by subsections 4 and 5 of section 390.051, RSMo, and shall not grant the application unless it finds that the applicant is fit, willing and able to properly 
perform the service proposed, and to conform to the provisions of Chapter 390, RSMo, and the rules and orders of the commission, and that the service proposed will serve a useful present or future public purpose; but the commission shall not grant that application if it finds on the basis of evidence presented by persons objecting to the issuance of a certificate that the transportation to be authorized by the requested certificate will be inconsistent with the public convenience and necessity.

(Emphasis added.) 


Section 390.051.4 is apparently patterned after 49 U.S.C. § 10922(b), which contains similar language:  

(1) Except as provided in this section, the Interstate Commerce Commission shall issue a certificate to a person authorizing that person to provide transportation subject to the jurisdiction of the Commission under subchapter II of chapter 105 of this title as a motor common carrier of property if the Commission finds—
(A) that the person is fit, willing, and able to provide the transportation to be authorized by the certificate and to comply with this subtitle and regulations of the Commission; and
(B) on the basis of evidence presented by persons supporting the issuance of the certificate, that the service proposed will serve a useful public purpose, responsive to a public demand or need; 
(C) unless the Commission finds, on the basis of evidence presented by persons objecting to the issuance of a certificate, that the transportation to be authorized by the certificate is inconsistent with the public convenience and necessity.  
(2) In making a finding under paragraph (1) of this subsection, the Commission shall consider and, to the extent applicable, make findings on at least the following:  
(A) the transportation policy of section 10101(a) of this title; and
(B) the effect of issuance of the certificate on existing carriers, except that the Commission shall not find diversion of revenue or traffic from an existing carrier to be in and of itself inconsistent with the public convenience and necessity.  
(Emphasis added).  Due to the similarities between § 390.051.4 and 49 U.S.C. § 10922, this Commission has previously used cases construing 49 U.S.C. § 10922 as a guide in construing 

§ 390.051.4.
    

II.  Fit, Willing and Able

The applicant must show that it:  

is fit, willing and able to properly perform the service proposed, and to conform to the provisions of this chapter and the requirement [sic], rules and regulations of the division[.
]

We must consider the testimony of the applicant, the testimony of proposed users of the service contemplated by the applicant, and any other relevant testimony or evidence.
  There was no testimony by proposed users of the service.  The Division and the intervenor moving companies assert that testimony from proposed users of the service is required.  We find this reading of the statute too narrow.  Section 390.051.5 provides that the testimony of proposed users shall be considered, but we do not read this to mean that the application fails if there is no testimony from proposed users of the contemplated service.  We heard testimony from All Metro and the intervenors.  


The applicant has the burden to prove its fitness.
  The inquiry into whether an applicant is fit, willing and able under 49 U.S.C. § 10922 encompasses three factors:  (1) the applicant’s financial ability to perform the service, (2) its capability to properly and safely perform the proposed service, and (3) its willingness to comply with the Interstate Commerce Act and the regulations promulgated thereunder.
  Similarly, § 390.051 requires that the applicant be fit, 
willing and able (1) to perform the proposed service and (2) to conform to the statutes and regulations.  The Division’s Regulation 4 CSR 265-2.060 specifically requires that the applicant be in compliance with the applicable safety and insurance requirements.  
The applicant’s net profits are relevant to a determination of its financial fitness.
  All Metro had a net loss of $12,291 in 2005 and a net gain of $59,930 in 2006.  All Metro had a net gain of $119,000 in 2007.  Based on All Metro’s profits, especially in 2007, the evidence indicates that All Metro is financially fit to provide the proposed service.  


In Baggett,
 the court examined the following factors in determining the applicant’s capability to properly and safely perform the proposed service:  

· knowledge of the requirements to handle the transportation load requested, 

· current ownership of the equipment necessary to handle the load, and

· authority under the existing certificate to transport similar loads.

The Division has already granted intrastate operating to All Metro within the Kansas City commercial zone.  The Division would not have granted that authority unless it found that All Metro was fit, willing and able to conform to the statutory and regulatory requirements.
  Under Regulation 4 CSR 265-2.060(6), the Division’s grant of authority necessarily included a determination that All Metro was in compliance with the applicable safety and insurance requirements.  All Metro also currently operates under interstate authority from the U.S. Department of Transportation.  All Metro received a review from the U.S. Department of Transportation, but the review was not rated for safety.  The review showed that All Metro failed to keep an insurance certificate at its office location, but we found as a fact that All Metro 
maintained its insurance coverage; it simply did not have a certificate at its office location at the time of the review.  We conclude that All Metro is able to conform to the statutory and regulatory requirements, and is in compliance with the applicable safety and insurance requirements.  


All Metro is an experienced moving company and has knowledge of the requirements to handle the load requested.  All Metro included an equipment list with its application, and All Metro will not need any additional equipment if its application is granted.  All Metro also operates under a certificate from the Division to provide intrastate service within the Kansas City commercial zone.  We conclude that All Metro is fit, willing and able to provide the proposed service.  
III.  Useful Present or Future Public Purpose

In order to grant an application for a certificate of authority to transport passengers other than in charter service, we must determine that the “service proposed will serve a useful present or future public purpose.”   

All Metro’s application requests authority to transport household goods intrastate between all points in Missouri.  We agree that transportation of household goods serves a useful public purpose.
IV.  Public Convenience and Necessity 

Because we have found that All Metro is fit, willing and able to properly perform the proposed service, is able to conform to the requirements of the law, and the proposed service will serve a useful present or future public purpose, we must grant the application unless “the certificate will be inconsistent with the public convenience and necessity.”
  Because the 
intervenor moving companies object to the issuance of a certificate, we must consider the diversion of revenue or traffic from existing carriers.
  

In State ex rel. Twehous Excavating Co. v. Public Service Comm’n, 617 S.W.2d 104, 106 (Mo. App., W.D. 1981), the court stated:  

The cases which have construed “public need” and “public convenience and necessity” have stated the matter in a variety of ways, but they are agreed that the “need” for the service is not a strict need or strict necessity, and on the other hand the authorization of the service may not be based upon the mere convenience of its prospective users.  If the granting of the authorization subserves a genuine and reasonable public interest in promptness and economy of service, then the public “convenience and necessity” or “public need” is served.  
In State ex rel. Beaufort Transfer Co. v. Clark, 504 S.W.2d 216, 219 (Mo. App., K.C.D. 1973), the court described the “public convenience and necessity” standard as follows: 

The term “necessity” does not mean “essential” or “absolutely indispensable;” rather, it requires that the evidence must show that the additional service would be an improvement justifying its cost and that the inconvenience of the public occasioned by the lack of a carrier is sufficiently great to amount to a necessity.  

In applying § 390.051, the Missouri Court of Appeals, Western District has stated that the overall purpose of the motor carrier laws is:  
Basically to secure uniformity of operating conditions among similar carriers; to secure adequate and sustained service for the public at the least possible cost; to prevent economic waste that follows useless duplication of service; and to protect and conserve investments already made to furnish and maintain such public service. . . . Competition benefits the carrier-using public, because it forces prices closer to cost, and creates incentives to provide the service desired by consumers.  The decisional law of our state and other jurisdictions makes competition an integral part of evaluating the need for additional service in the motor carrier context.  The overriding consideration has been and remains the convenience and necessity of the public and not any individual or group of individuals. . . . [T]he rights of individuals, including protesting 
carriers, are subservient to the rights of the public.  Even if the grant of a certificate produces some adverse impact on incumbent carriers, such loss to protestants can be outweighed by the gain to the public in better service. . .  Section 390.051, RSMo 1978 does not create protectionism for the benefit of incumbent carriers, but rather, has been enacted for the purpose of promoting and conserving the interest and convenience of the public.  Thus, in State ex rel. Public Water we observed that the P.S.C. must have as its principal goal, the vindication of the public interest and must concern itself with competing utilities only incidentally.[
] 

Although § 390.051 has been amended since the court’s decision in Gulf Transport, the overriding consideration under the prior statute and the current statute is the public interest.
   


Though A-Mrazek, Cord, and Studdard intervened, they did not present any evidence.  

The remaining intervenors presented evidence that they are currently providing intrastate service.  All but one of them presented evidence that their business has been declining.  Seaton’s president/CEO testified as to his belief that granting All Metro’s application would result in a diversion of revenues from his company.  Fry-Wagner’s owner/president testified that granting All Metro’s application would have an adverse effect on his company.  The intervenor moving companies established that granting All Metro’s application would cause fewer intrastate moving 
jobs to be available to the intervenor moving companies.  Though their businesses would remain viable, some of the intervenors presented evidence that they have already downsized and that an additional grant of authority could result in further downsizing and loss of jobs.  All Metro, on the other hand, presented evidence that the DOD has modified its program to ensure greater competition based primarily upon satisfactory service rather than price.  All Metro’s evidence is sufficient to show a benefit to the public—in this case, the DOD and its personnel—from increased competition.  The intervenors have focused only on the detriment to themselves. 


Further, considering the transportation policy of § 390.011, we must examine the most productive use of equipment and energy resources and conserve the interest and convenience of the public.  The adequacy of existing service does not alone sustain a denial of operating authority, as possible benefits could sometimes be expected from increased competition.
  In this case, there may be a benefit from competition when the DOD changes its three-decade-old policy on contracting to garner that result.  


We conclude that the issuance of a certificate of authority for All Metro to transport household goods intrastate would be consistent with the public convenience and necessity.  

Summary


We grant All Metro’s application for a certificate of authority to transport household goods intrastate, subject to All Metro providing a schedule of proposed rates to the Division.

SO ORDERED on August 25, 2008.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner
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