Before the
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State of Missouri

ALGONQUIN NURSES PRN, INC.,
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)


vs.

)
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)

DEPARTMENT OF HEALTH &
)

SENIOR SERVICES,

)




)



Respondent.
)

DECISION


We dismiss this case because Algonquin Nurses PRN, Inc. (“Algonquin”) filed its complaint too late.
Procedure


On April 27, 2010, Algonquin filed a complaint appealing a decision by the Department of Health & Senior Services (“the Department”) suspending Algonquin from the list of eligible vendors and precluding it from new consumer services authorizations.  On June 3, 2010, the Department filed a motion to dismiss.  We gave Algonquin until June 18, 2010, to respond, but it did not file a response.
Findings of Fact

1. By letter dated March 17, 2010, the Department informed Algonquin of its decision suspending Algonquin from the list of eligible vendors and precluding it from new consumer services authorizations in the Medicaid Consumer Directed Services Program.
2. On March 19, 2010, Algonquin received the letter.
3. On April 27, 2010, Algonquin filed its complaint with this Commission.
4. April 27, 2010, is more than 30 days after March 19, 2010.

Conclusions of Law 


We have no jurisdiction to hear a petition filed out of time.
  If we have no jurisdiction to hear the petition, we cannot reach the merits of the case and can only exercise our inherent power to dismiss.


Section 208.156.3
 gives the provider an appeal right when the provider is “denied participation in any program or programs established under the provisions of chapter 208[.]”  But the Department argues that we lack jurisdiction because Algonquin filed its complaint beyond the time deadline set by § 208.156.8, which gives the provider “thirty days from the date of mailing or delivery of a decision” to file an appeal.

The Supreme Court held that the filing deadline is determined by the date of mailing or delivery, whichever occurs sooner.
  The Department failed to provide evidence of the date the letter was mailed, but did provide evidence of the date of delivery.  We presume that the letter was mailed before it was delivered.  Algonquin did not timely file the complaint even using the delivery date because April 27, 2010, was more than 30 days after March 19, 2010.


We dismiss this case because we lack jurisdiction to hear it.
Summary


We grant the motion to dismiss.

SO ORDERED on August 2, 2010.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner

�Community Fed. Sav. & Loan Assoc. v. Director of Revenue, 752 S.W.2d 794, 799 (Mo. banc), cert. denied, 488 U.S. 893 (1988).  


�Oberreiter v. Fullbright Trucking, 24 S.W.3d 727, 729 (Mo. App., E.D. 2000).  


�Statutory references are to RSMo 2000.


�R.B. Industries v. Goldberg, 601 S.W.2d 5, 7 (Mo. banc 1980).





PAGE  
2

