Before the

Administrative Hearing Commission

State of Missouri

COMMITTEE FOR PROFESSIONAL
)

COUNSELORS,
)



)



Petitioner,
)




)


vs.

)

No. 09-1221 PC



)

REBECCA ALBRECHT,
)




)



Respondent.
)

ORDER GRANTING SUMMARY DECISION IN PART

We grant the motion for summary decision filed by the Committee for Professional Counselors (“the Committee”) in part.  Rebecca Albrecht is subject to discipline for committing perjury, a crime reasonably related to the functions or duties of a professional counselor.  The Committee failed to show undisputed facts that entitle it to a favorable decision with regard to the crime of child abduction.  The Committee shall inform us by June 8, 2010, whether it will pursue the remaining allegations at the hearing set for June 14, 2010. 
Procedure


On September 2, 2009, the Committee filed a complaint seeking to discipline Albrecht.  On December 1, 2009, Albrecht filed an answer.  On February 26, 2010, Albrecht was personally served with a copy of the complaint, our notice of complaint/notice of hearing, and our order dated January 26, 2010.  On April 15, 2010, the Committee filed a motion for summary decision.  
Our Regulation 1 CSR 15-3.446(5) provides that we may decide this case without a hearing if the Committee establishes facts that (a) Albrecht does not dispute and (b) entitle the Committee to a favorable decision. 


We gave Albrecht until May 3, 2010, to respond to the motion, but she did not respond.  Therefore, the following facts are undisputed.
Findings of Fact

1. Albrecht is licensed by the Committee as a professional counselor.  Her license was at all relevant times current and active.

2. Albrecht failed to renew her license, and her license expired on or about June 30, 2009.
3. On April 23, 2009, in the Circuit Court of Cole County, Albrecht was found guilty of child abduction, a Class D felony.  She was sentenced to three years’ imprisonment.  On 
April 23, 2009, Albrecht was found guilty of perjury in a procedure involving a felony charge, a Class C felony.  She was sentenced to seven years’ imprisonment.
Conclusions of Law 


We have jurisdiction to hear this complaint.
  The Committee has the burden of proving that Albrecht has committed an act for which the law allows discipline.
  In the complaint, the Committee argues that there is cause for discipline under § 337.525.2:
The committee may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any license required by sections 337.500 to 337.540 or any person who has failed to renew or has surrendered his license for any one or any combination of the following causes:
*   *   *
 (2) The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution under the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of a professional counselor; for any offense an essential element of which is fraud, dishonesty or an act of violence; or for any offense involving moral turpitude, whether or not sentence is imposed;

*   *   *
(13) Violation of any professional trust or confidence;

*   *   *
(15) Being guilty of unethical conduct as defined in the ethical standards for counselors adopted by the division and filed with the security of state.
In the motion for summary decision, the Committee argues that there is cause for discipline only under subdivision (2).  


On April 23, 2009, Albrecht was found guilty of child abduction, a Class D felony under § 565.156:

1. A person commits the crime of child abduction if he or she:

(1) Intentionally takes, detains, entices, conceals or removes a child from a parent after being served with process in an action affecting marriage or paternity but prior to the issuance of a temporary or final order determining custody;

(2) At the expiration of visitation rights outside the state, intentionally fails or refuses to return or impedes the return of the child to the legal custodian in Missouri;

(3) Conceals, detains, or removes the child for payment or promise of payment at the instruction of a person who has no legal right to custody;

(4) Retains in this state for thirty days a child removed from another state without the consent of the legal custodian or in violation of a valid court order of custody; or

(5) Having legal custody of the child pursuant to a valid court order, removes, takes, detains, conceals or entices away that child within or without the state, without good cause, and with the intent to deprive the custody or visitation rights of another person, without obtaining written consent as is provided under section 452.377, RSMo.
2.  Child abduction is a class D felony.
On April 23, 2009, Respondent was found guilty of perjury in a procedure involving a felony charge, a Class C felony under § 575.040:

1.  A person commits the crime of perjury if, with the purpose to deceive, he knowingly testifies falsely to any material fact upon oath or affirmation legally administered, in any official proceeding before any court, public body, notary public or other officer authorized to administer oaths.

2.  A fact is material, regardless of its admissibility under rules of evidence, if it could substantially affect, or did substantially affect, the course or outcome of the cause, matter or proceeding.

*   *   *
7.  Perjury committed in any proceeding involving a felony charge is a class C felony unless:

(1) It is committed during a criminal trial for the purpose of securing the conviction of an accused for murder, in which case it is a class A felony; or

(2) It is committed during a criminal trial for the purpose of securing the conviction of an accused for any felony except murder, in which case it is a class B felony.

The Committee argues that the two crimes are reasonably related to the qualifications, functions or duties of a professional counselor.  To relate is to have a logical connection.
  A licensed professional counselor is defined as:
any person who offers to render professional counseling services to individuals, groups, organizations, institutions, corporations, government agencies or the general public for a fee, monetary or 
otherwise, implying that the person is trained, experienced, and licensed in counseling, and who holds a current, valid license to practice counseling[.
]


The Committee notes that counselors provide care for the mental and physical well being of their patients.  They are responsible for records kept on those patients.  The crime of perjury is reasonably related to the functions or duties of a professional counselor.  There is insufficient evidence to establish how the other crime is reasonably related.  The Committee made no argument as to why there is cause for discipline under § 337.525.2(13) or (15).

Summary


We grant the motion for summary decision in part.


SO ORDERED on June 7, 2010.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner

�Section 621.045, RSMo. Supp. 2009.  Statutory references, unless otherwise noted are to RSMo 2000.


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


�MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 1050 (11th ed. 2004).  


�Section 337.500(5), RSMo Supp. 2009.
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