Before the

Administrative Hearing Commission

State of Missouri

IBRAHIM K. and LINDA H. ALBERT, 
)


)



Petitioners,
)




)


vs.

)

No. 05-1601 RI



)

DIRECTOR OF REVENUE, 
)



)



Respondent.
)

DECISION 


Ibrahim K. and Linda H. Albert are entitled to a refund of $201 in Missouri income tax for 2004 as they reported on their return, plus interest.  Ibrahim was a part-year Missouri resident in 2004, and Linda was a Missouri resident.  
Procedure


The Alberts filed a complaint on October 27, 2005, challenging the Director of Revenue’s final decision assessing them Missouri income tax, additions, and interest for 2004.


This Commission convened a hearing on the complaint on March 16, 2006.  The Alberts represented themselves.  Joyce Hainen represented the Director.  Our reporter filed the transcript on April 24, 2006.  Even though we set a briefing schedule, neither party filed a written argument.  
Findings of Fact

1. Ibrahim has had a Missouri driver’s license since at least 1996.  
2. Ibrahim was employed by Premcor Refining Group (“Premcor”) and working in   St. Louis, Missouri.  The Albert family lived in St. Louis.  Early in 2004, Premcor relocated to Greenwich, Connecticut.  Ibrahim did not want to relocate there with the company, so he looked for work elsewhere.  Ibrahim earned $269,612 from Premcor in 2004.  
3. Ibrahim got a job with Valero Energy (“Valero”), an oil refining business in San Antonio, Texas.  Valero gave Ibrahim a relocation package.  Ibrahim relocated to Texas on    May 1, 2004, and began his new job at Valero on May 3, 2004.  
4. Ibrahim’s direct supervisor at Valero died unexpectedly on May 27, 2004, at age 51.  The company was reorganized and Ibrahim’s job was downgraded.  Ibrahim left employment with Valero on July 15, 2004.  The Alberts had chosen a house in San Antonio, but did not close on it.  
5. Ibrahim started a new job with KBC Advanced Technologies (“KBC”) in Houston, Texas, on August 9, 2004.
6. Ibrahim stayed at the Mariott Courtyard in Houston from August 10 through September 23, November 7 through 11, November 14 through 18, November 28 through December 2, and December 5 through December 9, 2004.  Ibrahim was in South Africa for a project with KBC from October 4-28, 2004.    
7. After starting work in Texas, Ibrahim returned to St. Louis occasionally on weekends.  Linda still lived at their home in St. Louis because their children were in school.  Linda went to Texas on occasion for house-hunting trips.  Linda continued working full time in St. Louis throughout 2004, but was looking for a job in Texas.  
8. The Alberts worked with a realtor in St. Louis and almost put their house on the market, but did not do so.  As of the date of the hearing, the Alberts still owned their home in   St. Louis.  
9. Ibrahim earned $123,980 from Valero and $69,035 from KBC in 2004.  
10. Linda earned $118,963 in 2004.  
11. The Alberts reported the following on their 2004 federal income tax return:  


Wages
$581,590


Interest
$7,600


Dividends
$4,857


Business income or loss
$109


Capital gain
$12,255


Rental real estate, etc.

- $82

Federal adjusted gross


income (FAGI)
$606,329


12.
The Alberts filed a 2004 Missouri income tax return, reporting:  


Ibrahim
Linda
Total

Federal adjusted gross income
$459,097
$147,232
$606,329

Missouri subtractions
$0
$8
$8


Missouri adjusted gross income
$459,097
$147,224
$606,321


Income percentages
76%
24%
100%


Standard or itemized deductions


$27,023

Federal income tax


$10,000

Exemption


$4,200


Dependent deduction


$2,400


Taxable income
$427,650
$135,048
$562,698


Tax
$25,434
$7,878
$33,312

Missouri income percentage                  58%          100%


Tax, after applying Missouri 
$14,752
$7,878
$22,630

income percentage


Withholdings


$22,831

Refund


$201
On Form MO-NRI, the Alberts claimed that Ibrahim was a part-year Missouri resident.  They did not claim that Linda was a non-resident or a part-year resident.  


13.
The Director issued a notice of proposed changes on May 4, 2005, as follows:  


Ibrahim
Linda


Federal adjusted gross income
$459,097
$147,232


Income percentage
76%
24%


Exemption
$4,200


Federal income tax deduction
$10,000


Standard or itemized deduction
$27,023


Dependent deduction
$2,400


Taxable income
$427,650
$135,048


Tax
$25,434
$7,878


Missouri income percentage
100%
100%


Balance
$25,434
$7,878

Total tax
$33,312


Withholdings
$22,831

The Director determined that the Alberts’ underpayment was $10,481 ($33,312 - $22,831).  

14.
On June 29, 2005, the Director issued a notice of deficiency, assessing $10,481 in 2004 Missouri income tax and $524.05 in additions, plus interest.  The Alberts protested the notice of deficiency.  

15.
On October 13, 2005, the Director issued a final decision denying the protest and upholding the notice of deficiency.  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  The Alberts have the burden to prove that they are not liable for the amount that the Director assessed.  Sections 136.300.1 and 621.050.2.  Our duty in a tax case is not merely to review the Director’s decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer’s lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).

I.  Separate Liability

The Alberts do not dispute that they were Missouri residents at the beginning of 2004.  Ibrahim argues that he became a Texas resident as of May 1, 2004, when he moved there to start his new job.  


Section 143.031 provides:  


1.  A husband and wife who file a joint federal income tax return shall file a combined tax return. . . .


2.  The Missouri combined taxable income on a combined return shall include all of the income and deductions of the 

husband and wife.  The Missouri taxable income of each spouse shall be an amount that is the same proportion of their Missouri combined taxable income as the Missouri adjusted gross income of that spouse bears to their Missouri combined adjusted gross income.  


3.  The tax of each spouse shall be determined . . . depending upon whether such spouse is a resident or nonresident. . . .

Therefore, we must determine Ibrahim and Linda’s Missouri income tax separately.  Under § 143.031.3, one spouse may be a Missouri resident even when the other is not.  There is no written argument in this case.  At the hearing, the Alberts focused on Ibrahim’s residency.  We must make a determination as to the liability for each of them based on the evidence.  The Director taxed both of them one hundred percent as Missouri residents.  
II.  Residency

Section 143.101.1 defines a Missouri “resident” as:  

an individual who is domiciled in this state, unless he (1) maintains no permanent place of abode in this state, (2) does maintain a permanent place of abode elsewhere, and (3) spends in the aggregate not more than thirty days of the taxable year in this state; or who is not domiciled in this state but maintains a permanent place of abode in this state and spends in the aggregate more than one hundred eighty-three days of the taxable year in this state. 

In Paulson v. Missouri Dep’t of Revenue, 961 S.W.2d 63 (Mo. App., W.D. 1998), the court affirmed this Commission’s decision that Paulson, a member of the armed forces, was domiciled in this state and was subject to taxation as a Missouri resident.  The court discussed the definition of “domicile” as follows:  

A domicile is that place where a person has his true, fixed and permanent home and principal establishment to which, whenever he is absent, he has the intention of returning.  In re Estate of Potashnick, 841 S.W.2d 714, 720 (Mo.App.1992).  “A person can have but one domicile, which, when once established, continues until he renounces it and takes up another in its stead.”  In re Estate of Toler, 325 S.W.2d 755, 759 (Mo.1959).  In determining whether a person has the requisite intent to remain at a place either permanently or for an indefinite period of time, the court should consider the declarations of the person and the acts done before, at, and after the time the domicile is in dispute.  Klindt v. Klindt, 888 S.W.2d 424, 427 (Mo.App.1994).  For a person to change domicile, there must be presence in a new domicile and present intent to remain there indefinitely and make that location one’s permanent address.  Potashnick, 841 S.W.2d at 720.

Id. at 66.  In Fowler v. Clayton School Dist., 528 S.W.2d 955, 959 (Mo. App., St.L.D. 1975), the 

court stated:  

Intent is a subjective thing.  What a man says about it may as easily conceal it as reveal it. . . .  Thus the rule has evolved that where the behavior of the [person] is at odds with his professed intent, the former will control, for actions speak louder than words.  

(Quoting State ex inf. Reardon v. Mueller, 388 S.W.2d 53, 60 (Mo. App., St.L. 1965)).  


Ibrahim went to Texas to start a new job, and after that job terminated, he got another job in Texas.  He returned to Missouri only occasionally because his family was there.  The Alberts would have bought a house in San Antonio if Ibrahim’s job with Valero had not terminated within a few months.  The job change was unexpected and does not negate the objective evidence of Ibrahim’s subjective intent to establish a Texas domicile as of May 1, 2004.  When Ibrahim was employed with Premcor, he lived and worked in St. Louis.  When he got a job with 
Valero, he moved to Texas.  Though he had an unexpected change of employment in July 2004, his intent to live in the state where he was employed remained constant.  Because Ibrahim established a Texas domicile as of May 1, 2004, he was no longer a Missouri resident as of that date.
  We conclude that Ibrahim established a Texas domicile as of May 1, 2004.  

The Alberts reported Linda’s income as one hundred percent Missouri income and did not claim she was a non-resident or part-year resident.  The parties do not dispute that Linda was a Missouri resident for all of 2004.  She went to Texas only on house-hunting trips and did not stay there.  The Alberts apparently planned to move to Texas because Ibrahim got a job there.  Their plans to buy a home in San Antonio changed because Ibrahim’s job there terminated within the first month.  The subjective intent to move to Texas did not change Linda’s domicile because she never moved there and took up residence there.  She remained living in Missouri throughout 2004.  We agree that Linda was a Missouri resident for 2004.
    
III.  Ibrahim’s Part-year Missouri Residency

Section 143.051 governs the Missouri tax liability of a part-year resident: 


1.  An individual who is a resident for only part of his taxable period shall be treated as a nonresident for purposes of sections 143.011 to 143.996.  His Missouri nonresident adjusted 

gross income (Missouri adjusted gross income [MoAGI] from sources within this state) shall consist of


(1) All items that would have determined his Missouri adjusted gross income if he had a taxable period as a resident consisting solely of the time he was a resident, and


(2) All items that would have determined his Missouri nonresident adjusted gross income if he had a taxable period as a nonresident consisting solely of the time he was not a resident.


2.  An individual described in subsection 1 may determine his tax as if he were a resident for the entire taxable period. 

Under subsection 2, we may determine Ibrahim’s tax as a resident or as a non-resident, depending on which treatment is most beneficial to him.  A Missouri resident is entitled to a credit for income taxes paid to another state.  Section 143.081.  However, Ibrahim is not allowed that credit because he has not shown that he paid income taxes to any other state.  We have previously noted that Texas does not have an income tax.  Lalumondiere v. Director of Revenue, No. 02-1245 RI (Mo. Admin. Hearing Comm’n Sept. 24, 2003).  

Section 143.041 determines the computation of a non-resident’s Missouri income tax:  

A tax is hereby imposed for every taxable year on the income of every nonresident individual which is derived from sources within this state.  The tax shall be that amount which bears the same ratio to the tax applicable to the individual if he would have been a resident as (A) his Missouri nonresident adjusted gross income as determined under section 143.181 (Missouri adjusted gross income derived from sources within this state) bears to (B) his Missouri adjusted gross income derived from all sources.  

This statute thus defines a non-resident’s tax as equal to the following amount:  

Tax as if a resident  x (Nonresident MoAGI
/All-source MoAGI)


Because § 143.051.2 allows whichever treatment is most favorable for the part-year resident (treatment as a resident or treatment as a non-resident), we perform both computations to determine Ibrahim’s tax.  
A.  Tax as if Missouri Resident

Section 143.121 provides that the MoAGI of a resident shall be his FAGI, subject to certain modifications that are not proven to be applicable to this case.  Missouri may tax the income of a resident regardless of the source from which the income is earned.  Oklahoma Tax Comm’n v. Chickasaw Nation, 515 U.S. 450, 462-63, 115 S.Ct. 2214, 2222 (1995); Lloyd v. Director of Revenue, 851 S.W.2d 519, 522 (Mo. banc 1993).  


Section 143.111 provides:  

The Missouri taxable income of a resident shall be such resident’s Missouri adjusted gross income less: 


(1) Either the Missouri standard deduction or the Missouri itemized deduction; 


(2) The Missouri deduction for personal exemptions; 


(3) The Missouri deduction for dependency exemptions; 


(4) The deduction for federal income taxes provided in section 143.171; and 


(5) The deduction for a self-employed individual’s health insurance costs provided in section 143.113.  

The Alberts allocated 76% of their FAGI to Ibrahim and 24% to Linda.  The Director does not dispute this allocation.  The parties are in agreement as to the amount of tax computed as Missouri residents.  

The Director properly allowed an exemption of $4,200, § 143.151, a federal income tax deduction of $10,000, § 143.171.2, a standard or itemized deduction of $27,023, § 143.141, and a dependent deduction of $2,400, § 143.161, resulting in Missouri taxable income of $427,650 for Ibrahim and $135,048 for Linda.  Section 143.111.  Therefore, their 2004 Missouri income tax, computed as Missouri residents, is $25,434 for Ibrahim and $7,878 for Linda.  Section 143.011.    

B.  Ibrahim’s Tax Computed as Non-Resident

Section 143.041 computes a non-resident’s tax as:  

Tax as if a resident  x (Nonresident MoAGI/All-source MoAGI)

Section 143.181.1 provides:  

The Missouri nonresident adjusted gross income shall be that part of the nonresident individual’s federal adjusted gross income 
derived from sources within Missouri, as modified in the same manner as set forth in section 143.121 with respect to resident individuals. 


Ibrahim earned $269,612 from Missouri sources.  In addition to their wages, the Alberts had other FAGI such as interest and dividends.  The Alberts have presented no evidence showing that this income was from any source other than Missouri.  Therefore, we determine that Ibrahim’s non-resident MoAGI is $459,097 minus his Texas earnings:  $459,097 - $123,980 - $69,035 = $266,082.  This results in a Missouri income percentage of 58% for Ibrahim ($266,082/$459,097), which is what the Alberts reported on their return.  Therefore, Ibrahim’s tax as a non-resident is:  $25,434 x ($266,082/$459,097) = $14,752.  
C.  Taxation as a Non-Resident is More Favorable to Ibrahim

Because treatment as a non-resident, resulting in $14,752 in 2004 Missouri income tax, is more favorable for Ibrahim than treatment as if he were a Missouri resident, resulting in $25,434 in Missouri income tax, we conclude that Ibrahim’s 2004 Missouri income tax is $14,752, determined as a non-resident.  Linda’s 2004 Missouri income tax, which is not in dispute, is $7,878.  Their combined 2004 Missouri income tax is $22,630.  The Alberts had withholdings of $22,831.  Therefore, they overpaid tax and are entitled to a refund of $201, as reported on their return.  They are entitled to interest on the overpayment.  Section 143.801.
  

Summary


The Alberts are entitled to a refund of $201 in Missouri income tax for 2004, plus interest.  

SO ORDERED on January 18, 2007.



________________________________



JOHN J. KOPP  



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�Section 143.101.1.  


	�Id.  


	�Missouri adjusted gross income.  


	�At the hearing, the Director agreed to abate the assessment of additions to tax.  Because there is no deficiency, no additions are owed.  
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