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DECISION


Faisal J. Albanna, M.D., is not subject to discipline.
Procedure


On May 3, 2004, the State Board of Registration for the Healing Arts (“the Board”) filed a complaint seeking to discipline Albanna.  On November 30, 2007, the Board filed a second amended complaint.
  On December 19, 2007, Albanna filed an answer to the second amended complaint.  On the following dates in 2008, we held a hearing:  April 21-23, June 30, July 1, 
July 23-25, September 3-5.  The matter became ready for our decision on February 19, 2009, the date the reply brief was filed, after 12 days of hearing, 2,223 pages of transcript had been prepared, and 18 depositions comprised of 1,326 pages of additional testimony with attending exhibits had been submitted.
Findings of Fact

1. Albanna is licensed by the Board as a physician and surgeon.  His medical license is and was at all relevant times current and active.  He is a board-certified neurosurgeon who practices in the St. Louis area.  This specialty “encompasses the management, which entails the diagnosis; evaluation; treatment, surgical and non-surgical, of neurological diseases with emphasis on surgical aspects or surgically-treated neurological diseases, and that entails brain, spinal cord, peripheral nerves and their supporting structures, which are the skull and the spine.”

2. Albanna’s registered practice address is Albanna Neurosurgical Consultants, 5000 Cedar Plaza Pkwy, Suite 230, St. Louis, Missouri.   In the past, he practiced at 12700 Southfork, Suite 275C, St. Louis, Missouri.

3. Albanna is a well-trained neurosurgeon,
 having completed a five-year neurosurgical residency at George Washington University in Washington, D. C., and followed a neurovascular fellowship giving him additional training in aneurysms, strokes, and cerebral vascular disease.
4. Albanna first attended Baghdad University Medical School, but fled to America in fear of his and his family’s lives when the regime changed.

5. Albanna has maintained a full scope neurosurgical practice in St. Louis since completing his fellowship.
6. Neurosurgery, including spinal surgery, is a relatively new specialty in medicine, with the predecessors to most of the current treatments having originated within the past 80 
years.  There is a wide spectrum of acceptable approaches to treatments.
  Frequent advances continue to occur and are expected to in the future.
 
7. Spinal instrumentation includes pedicle screws, cervical plates, cervical rods, and artificial discs.  Instrumentation is generally accepted today, but it was only invented about twenty years ago.
  As with any new medical procedure, it takes a period of time before spinal instrumentation became the standard, and during any such transition there is a difference of opinion on the proper method to employ. 
8. Albanna is a well-respected neurosurgeon who is referred patients by his colleagues and former patients.
  
9. Albanna has operated on patients that other neurosurgeons would not operate on with very good results for patients who had a reasonable expectation of a lower quality of life without medical intervention.

Count I – Patient J.P.
10. On January 8, 2002, J.P., a 78-year-old man, was first seen by Albanna after being referred by his medical doctor for difficulty walking and deterioration of gait over a six-month period.  He also had complaints about incontinence and memory loss.  Albanna noted that J.P.’s orientation and mental status were “grossly intact.”

11. J.P. also suffered from thrombocytopenia secondary to myeloproliferative disorder.  Thrombocytopenia is a condition “in which there is an abnormally small number of platelets in 
the circulating blood.”
  Myelodysplastic disorder is a blood cell disease.  Leukemia is a myelodysplastic disorder.

12. J.P. brought to his appointment a CT (computed tomography) scan showing that he had hydrocephalus, meaning literally “water in the head.”
  The term actually refers to an increase of cerebral spinal fluid on the surface of the brain.
13. Albanna ordered an MRI (magnetic resonance imaging), and J.P. returned to Albanna’s office with the MRI films on January 17, 2002.
14. J.P.’s condition was known as aquaductal stenosis,
 which causes a buildup of spinal fluid resulting from the narrowing of the space between the 3rd and 4th ventricles.
  A cerebral aqueduct is a canal connecting the 3rd to the 4th ventricle.

15. The two options for treating J.P. were observation or surgery to divert the cerebral spinal fluid through shunts (a ventroperitoneal shunt procedure).  Regardless of what type of hydrocephalus it was, a shunt would be the proper treatment.
 
16. J.P. and his wife agreed to the surgery because they were concerned that something needed to be done.  Although he was a higher surgical risk because of his blood disorder, he was also at a higher risk if he did not have the surgery because if someone with his blood condition continued to fall he would be at risk for a serious problem.

17. Prior to surgery, Albanna required clearance from the patient’s oncologist/hematologist, Dr. Randy Johnson, as well as the patient’s primary care physician.  The blood-related recommendations from Dr. Johnson were followed.
18. Albanna did not perform a spinal tap (also known as a lumbar puncture) on J.P. before performing surgery.  
19. Using a spinal tap on a patient like J.P. with aquaductal stenosis is contraindicated
 and could be very dangerous, causing the potential for the brain to be “sucked out of the head.”
  Neurosurgeons place ventriculoperitoneal shunts without first obtaining spinal taps.
 
20. On February 6, 2002, Albanna performed surgery on J.P.  The surgeon has options in determining the location for the surgeon to enter the patient’s brain.  Each of the approaches has advantages and disadvantages. 

21. Albanna’s shunt placement approach was an acceptable entry point, and had the advantage of providing a shorter route for the shunt to travel in the brain as opposed to other approaches.

22. The placement of a shunt is always a blind procedure in that the surgeon does not know exactly where the shunt will go.

23. Regardless of the shunt approach, if spinal fluid comes out of the shunt following its placement, the shunt’s placement has achieved its objective.  A post-op CT showed that the tip of the catheter was in the third ventricle, which is an acceptable placement because the goal is to get spinal fluid.  Albanna successfully placed the shunt into J.P.’s brain and was able to get spinal fluid.  There was bleeding under the skin, which was expected, but there was no bleeding along the shunt path as a result of the surgery.
24. There was no reason to change the location of the shunt because the existing shunt was obtaining fluid.  Any revision would have required removing the shunt catheter and re-inserting it, subjecting the patient to additional risk.
25. There were no complications during surgery.  J.P. awoke from surgery without neurological deficit.

26. Two CT scans were performed on J.P., one on the day of surgery and one the day after surgery.  The scans showed no bleeding and showed that the shunt was functional.

27. Following the surgery, J.P. was still suffering from gait issues and was still falling down. 
28. A nursing note dated February 10, 2002, stated that J.P. was unsteady and complaining of double vision and dizziness.
  A nursing note dated February 12, 2002, stated that J.P. was confused and complaining of pain in his head.

29. During J.P.’s hospitalization, Albanna saw the patient several times during rounds.  Albanna does his rounds prior to 0600
 or late at night.

30. J.P. was also seen at least daily by Albanna’s assistant and was seen by Dr. Brian Young and the nurse practitioner.  Albanna would have been informed of any issues with regard to J.P.
31. Dr. Young was an internist working exclusively in a hospital setting.  Doctors such as this, called “hospitalists,” do not see patients on an outpatient basis.
  Albanna coordinates with these doctors in seeing his hospitalized patients.
32. On February 13, 2002, J.P. fell off a chair and hit his head on the end of the hospital bed.  J.P. had “apparent limb or head injuries.”
  The nursing note at 0800 states:

Family in room with pt.  Aware of situation.  Pt’s family’s [sic] have lots of questions regarding pts status.  Family awaiting Dr. Albanna.[
]

33. On February 14, 2002, at approximately 1300, J.P. fell and hit his head after suffering from a seizure while showering at the hospital.  J.P. was described as rigid with his head flexed back, not responding to verbal commands, diaphoretic (increased perspiration) and eyes glassy.

34. After the seizure, J.P. was exhausted and suffered from a headache.

35. At approximately 1430, Dr. Young ordered a “first available” CT scan.  Albanna was informed about the scan order and visited J.P.  Albanna tested the shunt and found that it was working.  Albanna discussed the CT scan with Dr. Young and they decided to cancel it.  A “first available” CT scan would not have been performed until 2000 or 2100.
36. At 1705 on February 14, 2002, the nursing staff paged Albanna and told him that J.P. was unresponsive.  Albanna ordered a stat (immediate) CT scan.  The CT scan results were available at 1800.
37. J.P.’s family stopped life support on February 15, 2002, and he died soon after. 
Count II – Patient R.J.
38. R.J. had seen Dr. Sandra Hoffmann as his primary care physician/internist and rheumatologist since the mid 1980s.  R.J. had very severe arthritis,
 both osteoarthritis and rheumatoid arthritis.  Osteoarthritis is a mechanical deterioration of the joints – “basically things 
wearing out.”
  Rheumatoid arthritis is a disease that one can have at any age in which the immune system attacks the joint surface and “eats away at it.”
  Rheumatoid arthritis is a condition that can result in crippling effects to the patient over time often in the cervical spine. In the cervical spine, rheumatoid arthritis can result in both pain and instability.
 
39. In 1999, R.J. presented to Dr. Hoffmann with neck pain radiating down the shoulders in a shawl distribution, which she characterized as “worrisome because that suggests there’s instability actually pinching nerves.”
 
40. 
To confirm the suspicion of instability in the neck, Dr. Hoffmann performed a flexion extension X ray study of the neck, which showed a very unstable neck with a great deal of degenerative disc disease and spondylolisthesis (bony spurring).  She was worried about instability at C3-4 and C2-3 because they would slip out of position when the patient positioned his neck differently.  Such instability caused a substantial danger to the spinal cord to the point that he could die or become paralyzed if he had any minor jarring activity such as a sudden fall, whiplash in a car, or even a coughing fit.

41. Dr. Hoffmann referred R.J. for neurosurgical consult with Albanna because she considered him “a reasonably good neurosurgeon.”
  She had a history of referring patients to him. 
42. On January 20, 2000, when R.J. presented to Albanna, he was a 74-year-old man with a long history of Chronic Obstructive Pulmonary Disease (“COPD”);
 heavy cigarette smoking; rheumatoid arthritis that had done a substantial amount of damage; osteoarthritis; neck 
and shoulder pain; degenerative disc disease; spondylolisthesis (slippage of the vertebrae causing the vertebrae to not line up straight); difficulty breathing; and other medical conditions. 
43. The flexion extension films that Dr. Hoffmann ordered are the best way to look for instability in the spine because they record movement rather than simply taking a picture of nonmoving anatomy.

44. Both Dr. Hoffmann and Albanna used the flexion extension X ray films and the results of the physical examination of the patient as a basis for determining the severe instability of the patient’s cervical spine.
 
45. An MRI and a CT scan were also performed.  The February 9, 2000, MRI of the cervical spine showed advanced degenerative spondylolisthesis with the reversal of lordoses and kyphotic deformity (backwards bend of the spine).
  The MRI report stated that there was no cord deformity and no definite stenosis seen.
 

46. Albanna reviewed R.J.’s imaging and diagnosed spinal stenosis at C5-C6, and degenerative disc disease at C3, C4, CS, C6. 
47. Albania recommended a microdiskectomy at C3-C4, C4-C5, C5-C6, C6-C7, with a corpectomy at C4, CS, and C6, with a fusion using a strut.
48. Physical therapy would not be appropriate on a patient with an unstable neck as severe as R.J.’s because any such movement of the neck could cause permanent and severe injury, and it would not correct the deformity.
  
49. 
Conservative treatment with pain pills including narcotics was not an adequate alternative because the purpose of the surgery was to relieve the instability, not to relieve the pain.  Prescribing pain pills, especially narcotics, to respiratorily compromised individuals such as this patient could further reduce their ability to breathe.  There is no medication available that would help the problem of instability.
 
50. Putting R.J. in a halo neck brace was not a good option.  It would have had to be a very restrictive brace because of the degree of instability in his neck and that would have been uncomfortable to him and would compromise his breathing, which would not have been well tolerated.  Additionally, such a neck brace would not substantially relieve his pain.  Halo braces are very uncomfortable and patients cannot live with them for very long.  A Halo brace would weaken the muscles and ligaments more leaving the patient at least as unstable as before.
 
51. Prior to the surgery, Albanna obtained medical clearance for the surgery from R.J.’s pulmonologist and primary care physician to ensure that he was a proper surgical candidate for this type of procedure despite the fact that he had a number of risk factors including smoking and COPD.  R.J. was given operative clearance by Dr. Hoffmann and a pulmonary specialist,         Dr. Rucker.
52. R.J. was also given a pre-anesthesia assessment by the anesthesiologist.  There were no objections to the surgery.

53. R.J. was a smoker, which added the risk of coughing to his recovery from surgery. Coughing could lead to injury following this type of surgery. 
54. R.J.’s emphysema and smoking also added risks to this type of surgery because the patient’s bone density is decreased, which increases the risk of a destabilizing accidental 
fracture.  In addition, patients who have emphysema and smoke can experience a more difficult healing process following surgery.  But a history of smoking, even in a patient with COPD, is not a contraindication to cervical fusion as was done on R.J., especially with the advances in fusion, instrumentation, and plating techniques to secure a solid fusion.

55. On May 22, 2000, Albanna performed surgery on R.J.’s cervical spine.  He performed a microdiskectomy at C3-4, C4-5, C5-6, and C6-7 with instrumentation at C3 through C7 (placement of a fibular strut and Hermes cage and screw fixation).  A lesser surgery would have left the patient unstable and presented more complications.

56. On the day of the surgery, R.J. was noted to have had a sore throat and a dry cough, and an upper respiratory infection the day before.  But R.J. was able to withstand general anesthesia and was taken off the ventilator immediately after surgery.
  The surgery was initially a success.  

57. R.J. was placed in a Philadelphia collar and X rayed.  Albanna considered R.J. ready for discharge, but did not order discharge until R.J. had been seen by a pulmonary doctor.

58. R.J. went home on May 23, 2000, but returned to the emergency room on May 27, 2000, with shortness of breath and pneumonia. 
59. After R.J. was readmitted to the hospital, Albanna saw the patient on May 30, 2000.  He ordered X rays that demonstrated that R.J.’s strut had become dislodged and that he had suffered fractured vertebrae at C3 and C7. 
60. On May 31, 2000, Albanna performed a second surgery on R.J., in which he removed the failed strut and bone fragments at C3 -C4, and redid the fusion.  Albanna extended the fusion up one level, and down one level, from C2 down to T1. 
61. The surgery performed on May 31, 2000, was undertaken even though R.J. was suffering from pneumonia.  The second surgery was a necessary, emergency surgery and could not have been postponed for any period of time without posing a significant risk to R.J.’s life or risk of complications such as paralysis.
  The second surgery was done to stop further problems and was successful regarding the instability and issues with the cervical spine.
62. R.J. continued to suffer from complications of pneumonia and pulmonary issues after the second surgery.  R.J. was transferred to extended care service, then back to acute care due to complications.  R.J. died on October 27, 2000, without being discharged from the hospital.
63. On R.J.’s death certificate, one of the causes of death is listed as “Anterior cervical microdiscectomy with fusion and stabilization on May 22, 2000.”
 

Count III – Patient B.S.

64. Albanna first saw B.S., a 54-year-old woman, on April 26, 1999.  B.S. was referred to Albanna by her primary care physician for complaints of lower back and neck pain resulting from injuries suffered at work in January 1999. 

65. Prior to the visit, the patient had tried narcotic medications and physical therapy, but had not received any sustainable relief from conservative treatments.
 
66. Albanna reviewed MRI and myelogram films that B.S. brought with her.  They had been taken on February 22, 1999.

67. On the MRI of the lower back, he noted a narrowing of the disk space and disk degeneration at L3-4 and L4-5.  He also saw a thickening of the ligmentum flavuni
 on the MRI.  These findings can contribute to or explain the symptoms of pain in a patient. 
68. The radiologist’s report discusses “minimal disc bulge L1-L2” and finds “no evidence of significant disc protrusion or herniation.”
  The report does not refer to stenosis.
69. At the April 26, 1999, visit, B.S. was complaining mainly of neck pain.  Albanna recommended conservative treatments of cervical traction and drug treatment. 

70. Albanna saw B.S. again on June 3, 1999.  B.S. said that she had not responded to the conservative treatment and was still having some neck pain.  She stated that her back and leg symptoms were the predominant problems at that time.
71. Albanna ordered a myelogram and post myelogram CT scan to provide additional radiological data to help in arriving at the diagnosis and treatment plan.  These tests confirmed Albanna’s impressions about the MRI.

72. At the next visit, on June 14, 1999, Albanna discussed the options with the patient, including different types of surgical options and his recommendation for surgical treatment.
73. The patient elected to proceed with surgery, a two-level lumbar fusion without cages, and obtained surgical clearance from her primary care physician.  There were more extensive surgical options available.
74. On August 2, 1999, Albanna performed on B.S. a decompressive lumbar micro laminectomy at L3-4, L4-5, with a lateral fusion at those levels.
75. During the surgery, an EMG (electromyograph) was performed by the electrophysiologist to detect any changes to nerve stimulation during the procedure.  This was completely normal and uneventful throughout the procedure.  B.S. was monitored during the surgery.  There were no problems noted – no nerve irritation, nerve damage, nerve manipulation, nerve traction, or injury to neuro elements.  
76. Albanna did not injure B.S.’s nerve at L4-L5, Si, or the peroneal nerve.
77. Albanna did not operate on B.S.’s neck.  That pain was ultimately resolved through physical therapy.

78. Following the surgery, B.S. had profound weakness of the right dorsiflexion, a profound weakness of her anterior tibialis muscle, which is the muscle that raises the foot.  This condition is called foot drop.  Foot drop is a known complication from spinal surgery and occurs in the absence of negligence.
  
79. B.S. has numbness and weakness in her right leg resulting in a significant loss of the use of her leg; has and will continue to have to undergo physical therapy for the leg injury; and will continue to need medical treatment for the foreseeable future.

Count VI
 – Patient J.B.P.

80. J.B.P., a 44-year-old man, was referred to Albanna by a neurologist who was treating the patient for intractable seizures that were uncontrolled by medication.  These seizures had been occurring for four to five years, according to the patient’s wife.  
81. A CT and MR brain scan of J.B.P. showed a mass in the right frontal part of the brain at the base of the brain.  J.B.P. had a giant aneurysm.  Pressure from the aneurysm interfered with J.B.P.’s life and quality of life.  It warranted surgery while J.B.P. was reasonably young and in reasonable health and had the best chance of recovery.
82. A cerebral angiogram
 showed that this mass was a saccular aneurysm.
  The aneurysm was not in the brain substance, but in spaces under the brain.
83. J.B.P.’s aneurysm was located at the bifurcation of the carotid artery, at the conjunction of the internal carotid and the first part of the middle cerebral artery.  Approximately 85% of all cerebral aneurysms come from the carotid circulation.

84. J.B.P.’s aneurysm dome had blood vessels feeding into it.
85. In 2000, the options for treating J.B.P.’s condition were (1) direct surgical aneurysm clipping, (2) coiling, and (3) bypass surgery.  J.B.P. could also have waited to have treatment, but the danger of waiting is that he could have had a fatal spontaneous bleed.  Two percent of people with aneurysms per year develop bleeds.

86. J.B.P. agreed, after consultation with Albanna, to have the surgery.

87. Surgery was appropriate for this patient.
  Aneurysm surgery is one of the most complex types of surgeries.
  Even the most experienced brain surgeons have poor outcomes in a significant portion of their aneurysm cases and have unexpected findings once they get into a surgery.
  Such surgery carried high risks.  Known complications include strokes and death.
88. J.B.P. had a giant aneurysm and was an extremely difficult surgery candidate.

89. Albanna performed surgery on patient J.B.P. on November 20, 2000.
90. Albanna had completed a post-residency fellowship in cerebral vascular surgery and, prior to the J.B.P. aneurysm surgery, had performed approximately 500 aneurysm surgeries.
91. Albanna partially dissected out the aneurysm and dissected the internal carotid artery and part of the middle cerebral artery.  He isolated these arteries to place temporary clips on.  Albanna did not fully dissect around the aneurysm due to the location of the aneurysm.
92. Albanna placed temporary clips on these arteries in an attempt to trap and stop blood flow to the aneurysm, in order to make it easier to clip the aneurysm. 
93. Albanna was unable to clip the aneurysm with a permanent clip without kinking the artery.
94. Bypass was not an option because of the anatomy of the arteries in the aneurysm dome.  Similarly, coiling would have caused an infarction.
95. Using a needle and microscissors, Albanna intentionally made a pinhole in the wall of the aneurysm in order to deflate the aneurysm.  The pinhole started to bleed as a result of a feeder vessel that was providing blood to the aneurysm.
96. Albanna attempted to coagulate the active bleeding site.  He packed and wrapped the aneurysm with Surgicel.
  Albanna was able to gain control of the bleeding from the aneurysm.
97. Albanna kept the temporary clips on J.B.P. for 55 minutes.

98. If the temporary clips had been removed prior to Albanna gaining control of the bleed, J.B.P. would have died.

99. In 2000, it was accepted medical opinion that temporary clips should not be used to interrupt the blood flow in the brain for more than 20 minutes.
  After this period, patients are at risk for a stroke.

100. Due to the prolonged temporary clipping, J.B.P. suffered a stroke.  He suffered severe brain damage on one side of the brain and the other side of the body was paralyzed.  J.B.P. could not use his left arm at all and was only able to move his left leg at the hip.

101. J.B.P.’s insurance refused to provide him consistent and complete rehabilitative services.
Count VII – Patient J.H.

102. J.H., a 55-year-old male with a history of non-insulin dependent diabetes, was in a serious car accident on April 6, 2001, when his pickup hit a tree after being broadsided by a car traveling at 60 miles an hour.  Following the accident, J.H. suffered severe pain.
103. On July 6, 2001, radiologist Dr. Kil Soo Lee performed an MRI of J.H.’s lumbar spine.  The MRI report states:

1.  Slightly bulging, degenerative disc at L5-S1, with marginal sclerosis and bone spur, resulting in left foraminal stenosis.  A co-existing left lateral disc protrusion at this level cannot be ruled out.
2.  Slightly bulging, degenerative and atrophic disc at L4-5.
3.  Slightly bulging, degenerative disc at L3-4.

104. J.H. was referred to Albanna by his primary care physician.  On July 24, 2001, J.H. presented to Albanna with constant low back pain and intermittent right leg pain.  His pain increased when he was standing, lifting, or climbing stairs.
105. Albanna noted that J.H. had received chiropractic treatment consisting of ultrasound and manipulation for the previous three months and that he was taking Darvocet and Flexeril. 
106. In J.H.’s evaluation notes, Albanna noted:

Physical Examination:  . . . His gait and station are straight and steady.  He is able to demonstrate tiptoe and heel gait, although 
tiptoe gait aggravates his back symptoms.  Sensory, motor and reflex examinations are nonfocal and within normal limits with the exception of hyporeflexia bilaterally in the lower extremities.

*   *   *

Diagnostic Test Review:  AP, lateral, and oblique views of the cervical spine are within normal limits.  AP, lateral, and oblique views of the lumbosacral spine show severe disc space narrowing L5-S1 greater than L4-L5.  MRI of the lumbosacral spine shows severe disc degeneration L5-S1 and to a lesser extent L4-L5 and L3-L4, with likely herniated nucleus pulposus right L4-L5 and spinal stenosis L3-L4.
Impression:  I believe this gentleman’s symptoms of lumbago with occasional right lower extremity pain are likely related to the multiple findings in his lumbar spine, including severe disc degeneration, likely herniated nucleus pulposus, and spinal stenosis.
107. Dr. Lee’s report made no mention of “spinal stenosis” or “severe disc degeneration.” 
108. Albanna recommended a trial of physical therapy three times a week for four weeks and the addition of an anti-inflammatory medication, Lodine.  Albanna noted that J.H. would return for followup in six weeks and stated in his report:  “If symptoms continue, a trial of epidural steroid injections may be considered.  Prior to any consideration of surgery, a myelogram with CT post myelogram will be obtained.”

109. On August 29, 2001, J.H. called Albanna’s office complaining of exacerbation of his back pain and stating that the Lodine made him dizzy.  Albanna changed the Lodine to ibuprofen, and authorized a change from the Darvocet to Vicodin if necessary.
110. On September 5, 2001, Dr. David W. Wu performed a lumbar myelogram, reporting the following:

1.  3 mm L3-4 and L4-5 disc protrusion associated with mild spinal canal stenosis.
2.  2mm L5-S1 disc protrusion.[
]
111. On September 5, 2001, Dr. Wu performed a CT of the lumbar spine – post myelogram, reporting the following:

1.  3 mm posterior osteophyte with central disk protrusion at L3-4 and L4-5 associated with mild spinal stenosis.
2.  Mild central disk protrusion at L5-S1.[
] 
112. On September 11, 2001, J.H. returned for his follow-up visit with Albanna.  Albanna reviewed the myelogram and CT post myelogram and noted:
Diagnostic Test Review:  The lumber [sic] myelogram with CT post myelogram is very indicative of disc herniation central in location at L5-S1, to a lesser degree at L4-L5, and to a lesser degree at L3-L4, with spinal stenosis at L3-L4, L4-L5.  His MRI earlier was very suggestive of disc degeneration at multiple levels, L3-L4, L4-L5, L5-S1.  His MRI in the past suggested the presence of marked disc degeneration at L5-S1, L4-L5, and to a lesser degree at L3-L4.[
]
113. The myelogram and post myelogram CT, done on September 5, 2001, showed disk degenerations at three levels, and disk protrusions at three levels, in addition to foraminal stenosis.
 
114. Albanna discussed these findings with J.H. and suggested treatment options such as epidural steroid injection.  Albanna noted that J.H. was reluctant to proceed with the epidural steroid injection and was “somewhat inclined” to proceed with surgery.
  Albanna explained the 
risks, benefits, and alternatives.  Albanna recommended that J.H. try one epidural steroid injection and that if there was no improvement, they would consider surgery.

115. J.H. was given an epidural steroid injection on October 2, 2001, and on October 16, 2001.  

116. On November 8, 2001, J.H. saw Albanna and stated that the injections helped him for two or three days, but that the symptoms then returned.
  This would not be considered a success because the injections should have caused a decrease in pain for several weeks.

117. Albanna recommended a lumbar decompression at L3-4, L4-S and LS-S I with cages and pedicle screw instrumentation from L3 to SI to stabilize the spine.  Albanna recommended other surgical options.
118. Albanna discussed the procedure with J.H. and his decision to have surgery on at least two occasions:  the first one September 11, 2001, for at least an hour, and then again at a subsequent visit.  The patient was accompanied by his wife and was given printed descriptions of the procedure and read and signed the consent forms, given to him both by Albanna’s office and the hospital.
119. Albanna explained all of the risks of the surgery, along with the expected benefits and alternatives and what the patient could expect.  Albanna told J.H. that this would be a serious surgery and in the best case he would still be off work for three to four months.  Because his back pain continued to be intolerable, J.H. chose the surgical option presented by Albanna.

120. Prior to the surgery, J.H. was cleared for surgery by both his long-time medical doctor and a cardiologist.
121. On February 15, 2002,
 Albanna performed surgery on J.H.  Albanna performed an extensive multilevel decompression as well as multilevel topologist bone fusions, posterior lumbar inner body fusion and Brantigan cages at several levels, as well as using instrumentation using pedicle screws and fixation.
122. During the procedure, Albanna felt the need to have additional room to maneuver in the operative field, so he intentionally cut the dura to allow him to insert the cage.  The dura covers the brain, spinal cord, and nerve roots.
  This procedure, described as a durotomy, was preferable to unintentionally ripping the dura because it was easier to control and repair, and it would make retraction much safer and produce less tension on these structures.  It is easier to repair an intentional cut to the dura than an accidental cut.
  The durotomy was completed successfully, and there was no harm done to the patient as a result.
  
123. Also during the procedure, Albanna set up two neuromonitoring tests, an EMU and an SSEP, to measure the response from the spinal cord and the nerve roots.  The tests are conducted by an electrophysiologist who monitors the patient’s nerves throughout the procedure.  The conclusion on the EMG report indicated that there was no nerve damage during the surgery.
 
124. On February 22, 2002, J.H. was discharged to an acute rehabilitation unit.

125. Following the surgery, J.H.’s back pain was relieved, but he felt a weakness in his legs.  After a period of time, he was unable to walk.
  He did not have pain in his legs, but he had no strength or feelings in his legs, particularly his right leg.  J.H. fell down whenever he tried 
to walk.  Several months after surgery, J.H. was noted to have foot drop, which is “weakness of the tibialis interior muscle, which is the muscle that’s responsible for . . . bringing your foot up.”

126. If there was an injury resulting in foot drop that occurred during the surgery, it would be evident immediately after surgery, not two months later, as in J.H.’s case.  Even if there is foot drop after the surgery, it is a known risk of surgery and can occur in the absence of any negligence.

127. After examining J.H. on April 26, 2002, Albanna stated in a consulting note, “I think this patient has delayed onset manifestation of probable diabetic neuropathy.  I could not rule out other causations such as recurrent disk herniation, spinal stenosis . . . .” 

Count IX – Patient M.R.

128. Patient M.R. was a 54-year-old female when she first presented to Albanna on October 28, 1999.  She was suffering from headaches, neck pain, and bilateral arm numbness and tingling.
  She brought with her an MRI that had been performed on October 11, 1999, and reports of a cervical spine X ray that had been performed on September 17, 1999.  She had tried conservative medical treatment without success.
129. Albanna reviewed the imaging performed on this patient.  The cervical spine x-ray report states:  “There also is facet joint hypertrophy with posterior foraminal encroachment on the left at the C3-C4 level.”
  This was an abnormal finding and means that there is a spur at that 
level.  The patient’s complaints of axial neck pain, headaches, intra-scapular pain between the shoulder blades, and trapezius pain are consistent with this abnormality at C3-4.

130. Upon reading the MRI films, Albanna concluded that the patient had spur formations, multiple throughout the entire cervical spine, and that the spur at C3-C4 was most likely causing her symptoms or accounting for most of her symptoms.  In addition, based on the MRI, Albanna concluded that she had several other abnormal levels, including at C4-5, 5-6, C5-C6, C6-C7, and C7-T1, with spur formations at multiple levels.

131. The radiologist who reviewed the MRI wrote up a report that did not mention any abnormal findings at level C3-C4.
  Another radiologist who reviewed the MRI determined that there was no level that was not abnormal.

132. Albanna also diagnosed M.R. with bilateral carpal tunnel syndrome.

133. In his patient evaluation report for M.R., dated October 28, 1999, Albanna stated:

Her MRI of the cervical spine is suggestive of a diagnosis of cervical spondylosis predominately at C3-C4 where one could recognize osteophyte formation.  I think this patient would benefit from a trial of outpatient cervical traction in an effort for conservative treatment, Lodine antiinflammatory medicine and Ultram.  An EMG and nerve conduction velocity test will be obtained to ascertain carpal tunnel.  She is returning in four to six weeks for follow-up.[
]
134. Processing of insurance claims is impossible without a recorded diagnosis regardless of whether for a single office visit or a complex surgery, and that such a diagnosis was recorded.
135. Because of M.R.’s severe complaints of pain and the failure of the conservative treatments outlined above, Albanna presented her with the option of surgery on January 25, 2000.  He had tried all types of conservative therapy that had a reasonable chance to work on this patient.
  Albanna recommended surgery to address the cervical spondylosis at C3-C4 and the carpal tunnel diagnosis.
136. Although there were a number of abnormal levels, a single-level surgery appeared appropriate to address her symptoms, and a surgery to address every abnormal level of the cervical spine would be significantly more invasive and therefore more risky than a one or two- level surgery.

137. After discussing the risks and benefits of the surgery, M.R., who appeared to understand such risks, consented to the surgery.
  The patient signed the hospital surgical permit, which is required before surgery can be performed at a hospital.
 
138. In his patient evaluation for M.R., dated January 25, 2000, Albanna stated that M.R. was still experiencing headaches and neck, shoulder, and bilateral arm pain.  He stated:

Her functionality has become very limited.  EMG and nerve conduction velocity show mild to moderate carpal tunnel syndrome bilaterally.  In light of her symptoms and limitation of functionality, I have recommended anterior cervical discectomy and fusion of C3-C4, and stabilization with peak plate, followed by a left carpal tunnel release.  The surgical risks, benefits, alternatives, and procedures were well outlined to the patient.  She stated that she understood these risks and consented to the procedures.  Medical clearance will be obtained by Dr. Rolnick prior to surgery.[
]
139. Prior to the surgery, the patient received clearance for the surgery from her primary care physician, Dr. Rolnick. 
140. The history and physical examination report dated February 11, 2000, states:

MRI of her cervical spine is suggestive of cervical spondylosis predominant at C3-C4 where osteophyte formation is recognizable.  EMG and nerve conduction velocity show mild-to-moderate carpal tunnel syndrome bilaterally.[
]
141. On February 14, 2000, Albanna performed the surgery on M.R.  As Albanna exposed the surgical field, he became aware of additional information that he could not know by looking at the pre-op films.  By looking at C4-C5, he could see that “the spur that was pointing outwards at C5-C6, that would prohibit any plate being placed and/or poking into the esophagus has heightened tremendously. . . .”

142. Albanna reviewed the pre-op films in light of this new information.  The surgeon is able to distinguish between bone spurs and disk material better when actually looking at it with his own eyes than he would by looking at a two-dimensional, black and white, radiological film.
143. Albanna shared the new finding with the patient’s husband and recommended resolving the newly found abnormality at C4-5 at the same time rather than presenting additional risks of having another separate surgery for that reason.  M.R.’s husband authorized the recommendation.
144. The operative report discusses the issue of consent:

Anterior cervical microdiskectomy/osteophectomy with fusion was recommended.  The risks, benefits, alternatives and expectations were well-outlined.  the [sic] risks include, but not limited to risk of infection, anesthesia side effects, blood transfusion side effects, injury to skin, muscle, neural element injury, arterial element injury, failure of fusion, failure of the plate, failure of resolution of her symptoms, etc.[
]

145. The operative report lists a preoperative diagnosis of “Cervical spondylosis at C3-C4, questionable C4-C5” and a postoperative diagnosis of “Cervical spondylosis secondary to oseophyte formation at C3-C4, C4-C5.”

146. The operative report discusses the consent to change to a two-level surgery:

Her family was informed that the surgery will address two levels, rather than one level as the permit and the consent form has indicated.  Her husband was contacted from the operating room and he agreed to give his consent to proceed with two levels, because of the x-ray findings and the MRI findings.[
]

147. The surgery was otherwise uneventful, and the patient was released from the hospital the following day and made good progress for six months.
  Radiological films taken the day after the surgery showed no cause for concern. 
148. Films were also taken on April 28, 2000, to assure that bony arthrodeses or fusion was taking place.  The report for these films also indicates nothing of concern regarding the surgery or the placement of the instrumentation:
There is an interbody bone graft and anterior plate with short screws from C3 down to the level of C5.  The graft and plate are in good position.
IMPRESSION:
1.  Interbody bone graft and anterior plate from C3 down to C5.
2.  The disk space appears to be completely fused at C3-C4 and C4-C5.
3.  Plate in good position.
4.  Spurring at C5-C6 and C6-C7.[
]
149. M.R. showed improvement, and her pain was alleviated for approximately six months.
150. On May 2, 2000, M.R. visited Albanna.  She reported that her symptoms of headaches, neck pain, arm pain, and numbness and tingling in the arms bilaterally “have improved dramatically.”

151. In August 2000, M.R. began experiencing pain that was most likely tendon pain, from either lack of exercise or weak muscles that need to be rehabilitated.

152. The report for a cervical spine X ray taken of M.R. on August 4, 2000, states:
. . . One of the screws at C3 superimposes the C2-C3 disk space.  A bone plug is present at C3-C4 and C4-C5.  There are degenerative changes with narrowing of the C4-C5 and C5-C6 disk spaces with a small posterior osteophyte at C5-C6.  There is also narrowing of the C6-C7 disk space.  Scoliosis in incidentally noted on the AP view.
IMPRESSION –
1.  Post-operative fusion C3 through C5.

2.  No significant change.[
]
153. On August 8, 2000, M.R. visited Albanna.  His patient evaluation report states:
The patient returns to the office doing very well until recently, when she reported neck pain in the right base of the neck and occasional shoulder discomfort.  Her cervical spine x-ray shows good fusion in progress.  The patient was concerned about a screw in abnormal position and I re-assured her that the upper screws at C3 point out slightly to the intervertebral space at C2-C3, but it is in good alignment and has not changed.  The patient has cervicalgia.  She will benefit from a course of physical therapy.  I changed her antiinflammatory medicines.  She is to report back to me as to her progress.[
]
154. A radiological report from September 25, 2000, again showed that M.R.’s fusion was satisfactory and the plate and graft appeared to be in good position.
 
Conclusions of Law 


We have jurisdiction to hear the case.

Objections to Evidence
Technical Articles/Board Information

Albanna offered Exhibits S1, S2, S4 and S5.  The Board objected on the grounds of hearsay because they were outside technical articles and treatises.  We sustain the Board’s objection.  Albanna offered Exhibits XX1 (Board member list), XX2 (a letter), XX3 (email), XX4 (letter), and XX5 (brochure).  Exhibits XX1-4 deal with the Board’s reasoning behind bringing this complaint before this Commission.  We agree with the Board that it is irrelevant why the Board acted or why someone filed an initial complaint.  The parties start over again by presenting evidence to this Commission as to whether the licensee is subject to discipline.  We sustain the Board’s objection.  Exhibit XX5 is a brochure.  We sustain the Board’s objection.

Chicoine Deposition


Albanna offered Exhibit SS, the deposition of Dr. Michael Chicoine.  We overrule the Board’s objection and accept Exhibit SS into evidence.
Testimony of J.P.’s Sister

The Board offered the testimony of J.P.’s sister, Jean Risenhoover.  Albanna objected, arguing that the testimony was improper for rebuttal testimony and that it was cumulative of another family member’s testimony.  We ordered the parties to brief the issue,
 but they failed to do so.


Albanna argues that the testimony could have been offered in the Board’s case in chief. “Rebuttal evidence is evidence tending to disprove ‘new points first opened by’ the opposite party.”
  We have “considerable discretion to admit or exclude rebuttal testimony that a party had available and should have offered in its case in chief.”
  Albanna testified that he had visited J.P. following his surgery.  J.P.’s sister testified that during the times she was with J.P., Albanna had not done so.  Although another family member also testified about this, we exercise our discretion and allow the testimony.

Dr. Routsong’s Testimony


Dr. Rodney Routsong testified for the Board.  Albanna objected to and moved to strike Dr. Routsong’s responses to questions on cross-examination.
  We overrule the objections and do not strike the responses.


Dr. Routsong, on cross-examination, responded to a question asking whether he thought R.J.’s first surgery was too extensive:

There is considerable surgical risk about this considering the patient selection and the studies I have been shown.  This surgery was just a surgery done just waiting for a disaster.  It was just asking for a disaster.[
]

Albanna objected to and asked us to strike the characterization of the surgery as asking for a disaster.  We overrule the objection.


Albanna objected to and moved to strike Dr. Routsong’s response on cross-examination with regard to J.B.P.
  We overrule the objection.

Albanna argues that Dr. Routsong was unqualified to give an opinion regarding the standard of care regarding a surgery like the one performed in the J.H. matter because Dr. Routsong admitted that he is such a conservative surgeon that he would never do a multi-level spinal fusion on any patient other than in a trauma situation.
  He refers patients requiring such a procedure to other neurosurgeons.


Dr. Routsong testified as to his credentials and training as a neurosurgeon.
  “For a witness to be qualified as an expert, it must be shown that by reason of specialized experience or education the witness possesses superior knowledge respecting a subject about which persons having no particular training are incapable of forming an accurate opinion or reaching correct conclusions.”
  Section 490.065 states:

1.  In any civil action, if scientific, technical or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education may testify thereto in the form of an opinion or otherwise.


We have discretion to judge the qualifications of an expert witness,
 and we determine that Dr. Routsong can give expert testimony.  Whether he chooses to perform a particular type of surgery in his practice area may go to the weight of his testimony, but not the admissibility.

Operations Pre-authorized

The Board objected to testimony concerning whether operations were pre-authorized by an insurance company as hearsay, irrelevant, and immaterial.
  We sustain the objection.

Foot Drop


The Board asked J.H. whether he experienced “foot drop,” and Albanna objected.  We took the objection with the case.
  We overrule the objection.
Objection to Seelig Deposition Testimony


Albanna objected to the introduction of Petitioner’s Ex. 29, a deposition of Dr. John Seelig, because Albanna was not represented at that deposition.
  We sustain the objection.  Albanna objected to Petitioner’s Ex. 27, 28, 32-35, and 38 because they were taken in other cases when his interests were different and the issues were not the same.
  We overrule the objections.
Objections at Depositions


We agreed to rule on the objections made at the depositions of Dr. Robert C. Heros and Dr. Kamran Sahrakar.
  Our rulings are as follows:
Heros Deposition

p. 15 – overruled


p. 29 –  overruled

p. 17 – overruled


p. 33 – overruled

p. 20 – overruled


p. 46 – overruled

p. 23 – overruled


p. 50 – overruled

p. 25 – overruled


p. 78 – overruled

Sahrakar Deposition

p. 18 (line 5) – sustained

p. 57 – overruled 

p. 18 (line 14) – overruled

p. 68 – overruled 

p. 27 – overruled 


p. 73 – overruled

p. 29 – overruled 


 

Cause for Discipline


The Board has the burden of proving by a preponderance of the credible evidence that Albanna has committed an act for which the law allows discipline.
 “Preponderance of the evidence is that which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows the fact to be proved to be more probable than not.”
  The Board meets this burden by substantial evidence of probative value or by inferences reasonably drawn from the evidence.


This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.
  When there is a direct conflict in the testimony, we must make a choice between the conflicting testimony.
  

The Board argues there is cause for discipline under § 334.100.2:

The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by this chapter or any person who has failed to renew or has surrendered his certificate of registration or authority, permit or license for any one or any combination of the following causes:
*   *   *
(4) Misconduct, fraud, misrepresentation, dishonesty, unethical conduct or unprofessional conduct in the performance of the functions or duties of any profession licensed or regulated by this chapter, including, but not limited to, the following:
(a) . . . willfully and continually overcharging or overtreating patients;
*   *   *

(c) Willfully and continually performing inappropriate or unnecessary treatment, diagnostic tests or medical or surgical services;

*   *   *
(5) Any conduct or practice which is or might be harmful or dangerous to the mental or physical health of a patient or the public; or incompetency, gross negligence or repeated negligence in the performance of the functions or duties of any profession licensed by this chapter.  For the purposes of this subdivision, “repeated negligence” means the failure, on more than one occasion, to use that degree of skill and learning ordinarily used under the same or similar circumstances by the member of the applicant’s or licensee’s profession[.]
Subdivision (4)


Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Unethical conduct and unprofessional conduct include “any conduct which by common opinion and fair judgment is determined to be unprofessional or dishonorable.”
  “Ethical” relates to moral standards of professional conduct.
  
Subdivision (5)

Harmful means “of a kind likely to be damaging : INJURIOUS[.]”
  Dangerous means “able or likely to inflict injury or harm[.]”
  In past cases, we noted that conduct or practice that is or might be harmful to the mental or physical health of a patient or the public encompasses many beneficial practices in the medical field. 
  An obvious example would be chemotherapy.  Much of neurosurgery, properly practiced, “might be harmful” to a patient’s physical health.

As we are instructed to do by Albanna v. State Bd. of Regis’n for the Healing Arts,
 (Albanna I), we add the word “unreasonable” to this cause for discipline:

As so read, the statute permits the board to sanction “any conduct or practice which is or might be unreasonably harmful or dangerous to the mental or physical health of a patient or the public.”  If the word “unreasonable” is not inferred, a neurosurgeon could be disciplined for practicing neurosurgery . . . .  A certain number of spine surgery patients are worse off following surgery, even in the absence of negligence.  Neurosurgery, whether practiced skillfully or negligently, by its very nature is conduct or practice that may be harmful to a patient.  The purpose of the statute is not to discipline a neurosurgeon for practicing his or her profession.  The harm that this provision of the statute seeks to avoid is harm that flows from incompetence, gross negligence or repeated negligence.[
]

When referring to an occupation, incompetency relates to the failure to use “the actual ability of a person to perform in that occupation.”
  It also refers to a general lack of, or a lack of disposition to use, a professional ability.
  Incompetence is a “state of being.”
  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.
   Repeated negligence is defined in the subdivision.
Count I – Patient J.P.

I.  Allegations Against Albanna

The Board argues there is cause for discipline under § 334.100.2(5) for repeated negligence, incompetency, and gross negligence, and for conduct that was harmful to J.P.
A.  Spinal Tap

Albanna failed to conduct a spinal tap prior to surgery to see if there was a change in patient J.P.’s condition.  The Board argues that this failure, prior to performing a ventroperitoneal shunt procedure, falls below the standard of care.  Albanna argues that the Board’s allegation that a spinal tap should have been conducted prior to surgery is false and dangerous.


Albanna testified that using a spinal tap on a patient like J.P. with aquaductal stenosis is contraindicated and could be very dangerous.  The Board’s expert, Dr. James Killeffer, testified as to the potential risks of the procedure with J.H:

Q:  Would a lumbar puncture be appropriate in this case?

A:  From my reading of the records and from Dr. Albanna’s note, I think it’s appropriate not to have done a lumbar puncture.

Q:  Were there any risks to doing a lumbar puncture based on potential presentation of the patient?

A:  Yeah, I think the primary risk of doing a lumbar puncture in this case is the person has a bleeding dyscrasia or has got low platelet counts and platelets don’t work right.  So in order to do any invasive procedure, you would have to correct the platelet disorder or at least compensate for the platelet disorder before you did that.  That in and of itself carries some risks of transfusion.  It also carries a lot of trouble for the patient.
The second issue is the issue of aqueductal stenosis.  Presuming that’s present, if there’s high pressure in the ventricles and that pressure is not in the outside of the brain and spinal fluid around the spinal cord because of obstruction somewhere along that pathway, for example, in the aqueduct from scarring, then when you put a needle into the low back to drain spinal fluid you create a greater pressure differential between the space inside the head and the space inside the spinal canal.  In extreme cases that could cause the brain then to be, to use a crude term, sucked down and that’s bad.

Q:  Sucked down the spinal canal?

A:  Well, sucked out the head.  The brain wants to go from high pressure to low pressure like any – it behaves sort of like fluid.


Dr. Killeffer testified that he and other surgeons have placed ventriculoperitoneal shunts without first obtaining a spinal tap and that this does not violate any standard of care.


The Board has failed to meet its burden of proof on this issue.  We find no cause for discipline for failing to perform a spinal tap on J.P. before surgery.

B.  Diagnosis


The Board questions whether Albanna correctly diagnosed the type of hydrocephalus that J.P. was suffering from.  The Board’s complaint does not allege any misdiagnosis.  We cannot find discipline for uncharged conduct.
  In any event, Dr. Killeffer testified that regardless of what type of hydrocephalus it was, a shunt would be a proper treatment.
  We find no cause for discipline.

C.  Lateral Shunt Placement

The Board argues that Albanna was negligent in a lateral shunt placement of the ventriculoperitoneal shunt into the third ventricle.  Dr. Routsong testified that the placement Albanna used is suitable only for unusual situations because there are safer approaches that do not impinge upon important areas of the brain.  He testified:

The problem with that approach, though, is that you go through two very eloquent parts of the brain.  There’s the motor – there’s an area where the nerves from your motor strip on top pass through that temporal area to go down to your spinal cord.  That’s called the internal capsule.

Just inside of that, the walls of the third ventricle are a structure that we call the thalamus.  It has very detailed functions.  That’s basically kind of the switchboard for messages going up and messages going down to the big part of the brain there.

*   *   *

Again, basically, to be safe and effective, most neurosurgeons pick the approach that they feel most comfortable with, they have the most experience with, and the biggest target without having to go through eloquent cortex.


Dr. Killeffer testified that Albanna’s placement was acceptable and even had an advantage of being a shorter route.
  He also testified that the approach is a matter of the surgeon’s judgment call and that he and his teachers had used that approach.  Albanna testified as to the advantages of his shunt approach including that it provided a wider space to aim towards with less chance of being obstructed.


The Board failed to prove that Albanna’s approach and placement of the shunt was inappropriate.

D.  Postoperative Care
1.  Replace Shunt

The Board argues that Albanna was negligent when a scan done the day after surgery revealed placement of the shunt into the third ventricle and Albanna did not take steps to remove and replace the shunt.  Dr. Routsong testified that the placement was suboptimal.  Dr. Killeffer testified that there was no reason to change the location of the shunt because the existing shunt was obtaining fluid.  He testified:

Q:  If a shunt is placed in what might be termed in less than optimal position but it was still getting the fluid, should the shunt be replaced?

A:  In this case I would not have.  Sometimes pediatric neurosurgeons who expect the shunt to be there for fifty years will not like the CAT scan, take the patient back to surgery.

Q:  Let me rephrase my question by putting in an adult patient in which there was a suboptimal placement but it was getting fluid.  Should that shunt be replaced?

A:  I would not.  There may be people who would prefer to replace the catheter.  But in my opinion and I think, and I know, in many neurosurgeons’ opinion if the catheter is working you subject the person to additional risk by taking the catheter out and putting in a different place to make the CAT scan look better.[
]
Any revision would have required removing the shunt catheter and re-inserting it and would have subjected the patient to the additional risk.  The Board failed to prove that the standard of care required Albanna to take this action.
 
2.  Evaluate Fall/Failure to Visit J.P./Failure to Supervise

The Board argued Albanna was negligent in his postoperative care of J.P., in that he failed to properly evaluate a postoperative fall and associated head injury with resultant delay in diagnosis of injury and associated intracranial bleeding.  Albanna testified that Dr. Young ordered a first available CT scan.  Albanna testified that he visited J.P.:

Q:  And after you heard that the CT scan was ordered, what did you do?

A:  I went to see the patient with the nurse practitioner or the PA.

Q:  And do you recall that?

A:  To – to a great degree, yes.

Q: What do you recall about the patient’s condition at that time?

A:  I mean the rooms at St. Anthony are semi-private rooms.  There are two beds, one against the window, one close to the door.  He was the [sic] bed closer to the door.  The bathroom is – is close to the other bed, next to the window.  And he was like himself, usually a little bruised around the shunt area.  I couldn’t tell if it was from the surgery or from the fall.  We tested the shunt.  The shunt was working great and beautiful.  And we asked him some questions, who are you and everything – and confused.  He sort of 
fades in and out, but that was his course all throughout his seven days of hospitalization.  He moves everything to command.  He’s alert.  And we told him I guess we’re going to proceed to advance him to a skilled nursing facility.[
]


We find that the Board failed in its burden of proving that Albanna was negligent because he failed to properly evaluate J.P.’s fall.


The Board argues that Albanna at no time personally visited with J.P. after his surgery prior to his death.  J.P.’s family members testified that they never saw Albanna, although they were present at J.P.’s bedside from approximately 0630 to 2300 during his hospital stay.
  Albanna testified that he made his rounds very early and late at night “between other patients.”


Albanna’s testimony is not directly contradicted by the family members’ testimony – their testimony merely makes his assertions that he visited J.P. unlikely.  Albanna’s office manager testified that in her former position working second shift and night shift at a hospital, she saw Albanna there at night.  She testified that he was one of a handful of doctors who was at the hospital that late.


We find that the Board failed in its burden of proving that Albanna was negligent because he failed to visit J.P.


The Board argues that Albanna failed to adequately supervise his physician assistant and advanced practice nurse regarding this injury and treatment, and that all failed to properly evaluate the patient or recommend appropriate X rays and tests to evaluate any effects of the fall, or the platelet count and hematologic situation. 

Albanna described his post-operative care of J.P.  He stated that he ordered CT scans, which he did not normally order for routine shunts, kept J.P. in the hospital following a 
successful surgery, and that he adequately supervised his physician assistant and advanced practice nurse.  Albanna testified that he saw patients with a member of his team and would not necessarily be the one to document the visit.
  Albanna stated:  “And the only thing that I’ll be probably in hindsight self-critical is I should maybe have written a line that, you know, I was there at the same time they were there or anything like that.”


The Board failed to prove that Albanna’s post-operative care of J.P. fell below the standard of care.

E.  Harmful to Patient


We have not found that any harm to J.P. as a result of Albanna’s care flowed from incompetence, gross negligence, or repeated negligence.  Albanna did not commit conduct or practice that was unreasonably harmful or dangerous to J.P.
II.  Cause for Discipline


The Board failed to prove that Albanna’s conduct in treating J.P. constituted incompetency, negligence, repeated negligence, or gross negligence.  Albanna did not commit conduct or practice that was unreasonably harmful or dangerous to J.P.  There is no cause for discipline under § 334.100.2(5).
Count II – Patient R.J.
I.  Allegations Against Albanna

The Board argues there is cause for discipline under § 334.100.2(5) for repeated negligence, incompetency, and gross negligence, and for conduct that was harmful to R.J.

A.  Non-emergency and Contraindicated 
Surgery/No Basis for Surgery

The Board argues that Albanna was negligent and violated the applicable standard of care by negligently and carelessly subjecting R.J. to a surgical procedure under general anesthesia when he knew or should have known that the surgical procedure was not an emergent situation and was contraindicated due to the patient’s preoperative respiratory infection and general medical condition.  The Board also argues that there was no basis in R.J.’s history and physical and the available imaging to justify the complicated surgery performed by Albanna.
1.  Alternatives to Surgery


Both Dr. Hoffman and Dr. Smith testified that conventional treatments such as physical therapy, medication, or a halo neck brace would not have solved the problem and would have other risks associated with them.  Dr. Routsong admitted that pain medication and physical therapy would do nothing to treat the instability in R.J.’s neck.
  Dr. Routsong stated that he might have placed R.J. in a halo (cervical collar) for stabilization.  Dr. Hoffman testified that halos were “pretty unlivable.”
  She testified that she did not place her patients in halo collars because if the patient’s condition was that serious she referred for neurosurgery.  Dr. Smith testified:

There’s nothing that a halo would do to help this patient.  He has no fracture.  There’s nothing that’s going to heal.  Putting him in a halo would just weaken the muscles and ligaments more.  As soon as you took him out of the halo, he would be just as unstable or more unstable than he was before.  There’s no indication for a halo in this patient.  He has no real neurological deficit at this time so that treating with a halo would be useless and probably harmful.[
] 

Albanna also testified as to the alternative therapies and why he rejected them as treatment for R.J.
  Albanna’s failure to use other methods of treatment does not fall below the standard of care.
2.  Surgery Contraindicated


The Board argues that because the surgery was not an emergency surgery, it was contraindicated by R.J.’s physical condition.  Dr. Routsong testified that a reasonable surgeon would not do such an extensive surgery on such a sick patient.
  Albanna testified that he was aware of R.J.’s physical problems and took steps to address them.  He sought and received approval for the surgery from R.J.’s pulmonologist and primary care physician.  R.J. was given a preanesthesia assessment by the anesthesiologist, who determined that R.J. could withstand being put under anesthesia.  Albanna testified that he has never overruled a recommendation by an anesthesiologist that the surgery be canceled.
  On the day of the surgery, R.J. was noted to have had a sore throat and a dry cough, and an upper respiratory infection the day before.  But R.J. was able to withstand general anesthesia and was taken off the ventilator immediately after surgery.

Dr. Routsong also objected to the surgery on the basis that R.J. had rheumatoid arthritis:

Q:  Have you had patients that had rheumatoid arthritis?

A:  Yes.

Q:  And it’s a fairly common basis for someone needing to have back surgery.  Correct?

A:  Usually not.

Q:  Usually it doesn’t get to that point or usually rheumatoid arthritis has no effect on the spine?
A:  Rheumatoid arthritis can affect the spine, most commonly in the upper cervical area, the upper neck area, and it can cause severe spinal cord problems up in there.

 
The problem with it is that with our present means of surgery to try to stabilize that area – we have a terrible saying in neurosurgery, that if you operate on – by superior neck I mean, like, C2-C1.  That is usually where it affects the spine.  Not down lower.


That these people – the bones literally kind of fall apart.  And the terrible saying we have is that if you operate on one of these rheumatoid patients, the first surgery leads to the fourth surgery.  An absolutely terrible condition.


So most neurosurgeons, if there is no signs of spinal cord damage, go out of our way not to perform the surgery.

Q:  You’ll agree that the opinion just expressed is a very controversial opinion?

A:  Yes, sir, it is.

Q: There is [sic] some people that would very strongly disagree with that opinion?

A:  They might.[
]
But it was Dr. Hoffman, R.J.’s primary care physician and rheumatology specialist, who had referred him to Albanna for possible surgery.  She described the seriousness of R.J.’s condition and the risks associated with taking no action.

Dr. Smith described the decision to proceed with surgery despite R.J.’s physical problems:

So all the experts knew he had been a heavy smoker, they knew he was still smoking three to four cigarettes per day.  They still recommended that he was a satisfactory candidate for surgery, although everybody who was caring for [R.J.] knew that he was a high risk patient but they thought the risks of surgery were less than the risks of spinal cord damage due to the instability.[
]

Albanna agreed that the first surgery was not an emergency surgery, but testified that R.J.’s medical conditions might have been a higher risk than normal but that surgery was not contraindicated.


The Board failed to prove that Albanna’s decision to proceed with non-emergency surgery despite the patient’s physical condition fell below the standard of care.
3.  Basis for Surgery

The flexion extension films that Dr. Hoffmann ordered are the best way to look for instability in the spine because they record movement rather than simply taking a picture of nonmoving anatomy.  An MRI and a CT scan were also performed.  Both Dr. Hoffmann and Albanna saw the flexion extension X ray films and used them, as well as the results of the physical examination of the patient, as a basis for determining the severe instability of R.J.’s cervical spine. 

Dr. Routsong testified that prior to the first surgery, the radiographic findings as reported by the radiologist were not consistent with significant spinal canal stenosis.  The radiologist reported, “No definite stenosis is seen” and “No cord deformity is seen.”
  But the radiologist also noted, “The canal is narrowed at C5-6 and C6-7 borderline for stenosis.”
  Albanna testified that his report is consistent with the radiologist’s report and the Board did not prove a serious inconsistency.  Albanna also testified that the stenosis was not a rationale behind the surgery.  Both Dr. Hoffman and Albanna were concentrating on R.J.’s neck instability and the potentials risks that this posed.

Albanna’s records in the pre-operative history and physical state that the patient presented with neck pain and bilateral shoulder pain and that there is no numbness in the upper 
extremities.  R.J.’s motor and sensory examinations were recorded as normal, and the patient was noted to be taking Tylenol for pain, which brought him “some relief.”  But the records also detail Albanna’s position with regard to the serious nature of R.J.’s condition and the imaging that supports that position.

Albanna performed a microdiskectomy at C3-4, C4-5, C5-6, and C6-7 with instrumentation at C3 through C7.  Dr. Smith testified that this was the proper operation even though it did not address the C2-3 vertebra that concerned Dr. Hoffman.  “Nothing further or lesser was indicated.”
  A lesser surgery would have left the patient unstable and presented more complications.  Routsong admitted that the surgery was initially a success, but also testified that it was not a success due to the complications that brought R.J. back to the hospital.


The Board failed to prove that there was insufficient basis for the surgery that Albanna recommended for R.J.

B.  Second Surgery


After his surgery on May 22, 2000, R.J. had his cervical construct fail.  R.J. was taken to the emergency room on May 27, 2000, and admitted to the hospital.  Albanna took R.J. back to surgery on May 31, 2000.  Albanna removed the old construct, a new fusion was done from C2 to Ti, and a halo brace was placed at that time.

The Board argues that the second surgery was not an emergency surgery and, in light of R.J.’s overall medical condition, which included pneumonia, it should have been postponed.  Dr. Smith testified that this was the time to do the surgery.
  Albanna testified that the second 
surgery was a necessary emergency surgery and could not have been postponed for any period of time without posing a significant risk to R.J.’s life or risk of complications such as paralysis.


Dr. Routsong testified:
Q:  And there is no doubt that the second surgery was necessary?

A:  Correct.[
]
Although he described it as necessary, Dr. Routsong described the second surgery as “bail-out” surgery.
  But this is really an indictment of the appropriateness of the first surgery, which we have already discussed.  The second surgery was necessary and was an emergency.


The Board failed to prove that Albanna’s conduct in performing the second surgery without waiting for R.J.’s physical condition to improve constituted incompetency, negligence, repeated negligence, or gross negligence.
D.  Harmful to Patient


We have not found that any harm to R.J. as a result of Albanna’s care flowed from incompetence, gross negligence, or repeated negligence.  Albanna did not commit conduct or practice that was unreasonably harmful or dangerous to R.J.  
II.  Cause for Discipline

The Board failed to prove that Albanna’s conduct in treating R.J. constituted incompetency, negligence, repeated negligence, or gross negligence.  Albanna did not commit conduct or practice that was unreasonably harmful or dangerous to R.J.  There is no cause for discipline under § 334.100.2(5).
Count III – Patient B.S.
I.  Allegations Against Albanna
A.  No Basis for Surgery/Alternatives to Surgery

The Board argues that Albanna was negligent in his care of B.S. in that he performed surgery without any basis and that was not medically necessary.  Based on his reading of B.S.’s imaging (MRI, myelogram and post myelogram CT scan), Albanna performed a decompressive lumbar microlaminectomy at L3-4, L4-5, with a lateral fusion at those levels.

Albanna reviewed the MRI and stated that it showed spinal stenosis and disk degeneration at the L3-L4, L4-L5 levels.  Dr. Jeffrey Judd, the radiologist who took the MRI, also reviewed the images and wrote a report.  In his report Dr. Judd did not see any stenosis at any level of B.S.’s lumbar region.  At Dr. Judd’s deposition, after he had reviewed the images again, he indicated that he stood by his initial findings, and stated that he disagreed with Albanna’s statement that the MRI showed stenosis at any level.


Albanna ordered the myelogram and post myelogram CT scan, reviewed the imaging, and stated that they again showed stenosis.  The reports for the additional tests did not mention stenosis, even though Albania claimed that they supported his finding of stenosis at L3-L4, L4-L5.

After reviewing all the imaging performed on B.S., the Board’s expert, Dr. Gaetano Scuderi, could not find any abnormalities.  He testified:

Q:  And what were your impressions from looking at the imaging of [B.S.]?

A:  That they were normal for her age.

Q:  And can you describe what you saw?

A:  She had some mild disc desiccation, which is loss of water content.  It’s like getting gray hair.  As we age, it doesn’t mean anything bad is happening, it just means that, that your tissue is aging.  But there was no evidence of any pressure on the neural elements, or the spine and nerve roots.

*   *   *

Q:  Okay.  When you read the imaging, did you see any significant spinal stenosis?

A:  No, sir.

Q:  Did you see any that would justify surgery, in your opinion?

A:  No, sir.[
]


Dr. Scuderi did not see any stenosis on either the MRI or the other films.  Dr. Scuderi stated that there was nothing abnormal on the imaging, so patient B.S. should not have been offered any surgery.  Dr. Scuderi testified that Albanna had no justification for the surgery and that the surgery was therefore unnecessary.  Dr. David Lange reviewed all the imaging performed on B.S. and testified that he found it “essentially normal.”
  He saw no signs of stenosis.  Dr. Lange agreed with Dr. Scuderi that any abnormalities were the result of normal aging.

Dr. Matthew Gornet and Dr. Matthew Ruyle testified as to the abnormalities seen in the films that were not commented on by the radiologist who originally read the films and by the doctors who reviewed the imaging.  Dr. Gornet agreed that degenerative changes were normal, but called them a marker that might indicate weakening of the disc.  He described B.S. as having “some subtle narrowing, what we call lateral recess stenosis.” 
  He characterized the stenosis as mild or moderate, but stated that there is no correlation between symptoms and the degree of 
stenosis.
  When asked about Dr. Scuderi’s testimony that there was no indication for surgery in this case, Dr. Gornet stated that the decision to offer a surgical option is not made based on imaging alone, but on the patient’s level of impairment after conservative measures have been attempted.  He called it a “quality of life” issue.
  Dr. Gornet agreed with Albanna’s decision to offer B.S. a surgical option and agreed with the surgery he recommended:
Q:  Doctor, based on your review of this case, including the – including the films, the patient’s conservative trials, her complaints that were expressed and everything else, do you believe that surgery was an appropriate consideration?
A:  Yes.

Q:  And in this case, Dr. Albanna and the patient discussed a two-level fusion surgery –

A:  Yes.

Q:  -- which is described in the materials that were provided to you?  Do you believe that that is an appropriate surgical consideration?
A:  Yes.[
]


Dr. Ruyle, a radiologist whose practice consists of a high volume of musculoskeletal spine imaging, reviewed the imaging and testified that he saw disc bulges at the L3-4 level and at the L4-5 level in the neuroforamina and hypertrophied ligamentum flavum at L3-4.  This diagnosis would explain the pain that B.S. was experiencing.
  He emphasized that the imaging does not reflect the level of pain that the patient is experiencing.  Patients can have large disc bulges, but experience no symptoms; patients can have what looks like minor abnormalities on 
the MRI, but experience significant pain.
  He described the report that he would give after looking at the MRI:
What I would describe this, if I were reading it today, is bilateral foraminal to far lateral, foraminal meaning in the foramen, and far lateral meaning to the outer edge, along the musculature, to the outside and to the front of the spine.  Bilateral foraminal and far lateral disc bulges at both L3-4 and L45, I would characterize some mild facet hypertrophy and mild – what I would characterize as mild to moderate ligamentum flavum hypertrophy.  These result in bilateral foraminal stenosis at both L3-4 and L4-5.  It is a little worse on the left than the right, and overall, I would characterize the foraminal stenosis as mild to moderate.[
]


Dr. Ruyle acknowledged that some degenerative changes in the spine are age related, but stated that such changes should still be noted and considered.  To do otherwise would be dismissing and ignoring pathologic findings that may be important in diagnosing and treating the patient.  He testified that age-related changes that are causing pain warrant an attempt at treatment and that treatment might include a surgical option.


Dr. David Kennedy testified that he would not consider the imaging “normal.”
  He agreed that abnormalities might be age related, but that they might still be symptomatic and causing pain.  He agreed with Albanna’s decision to offer surgery because more conservative treatments had failed in B.S.’s case and the only alternative would be to tell the patient to “live with it.”  Dr. Kennedy stated that “if the quality of life is poor, then surgery becomes an active consideration.”
  He disagreed that the surgery was without basis and not medically necessary, referencing B.S.’s intractable back and leg pain, abnormal studies, and the conservative treatments that had failed.  He also testified that the type of surgery that Albanna recommended 
was probably what a majority of doctors would elect to do
 and called it a “mainstream approach.”
  Dr. Kennedy offered his expert opinion that Albanna acted within the standard of care in his treatment of B.S.


Albanna testified that the surgery he recommended was not the most extensive available, but was tailored to B.S.’s needs.  He discussed the dangers of performing a less extensive surgery, including the possibility of additional surgery because the problem was not resolved.

Dr. Scuderi felt that education could benefit the patient.  Dr. Kennedy testified that the conservative treatments for B.S.’s lower back pain had been exhausted and that that the bio-psychological counseling that Dr. Scuderi suggested is not something that is done in practice.  He stated, “More therapy would be more of the same.”
 Dr. Kennedy described a “cascade effect” in that the worse the degeneration gets, the less the segment is able to handle stress.  He said that there is no non-operative treatment that is effective in the long run because it is not addressing the underlying problem.


The Board failed to meet its burden of proof.  Albanna did not overtreat or perform excessive and unnecessary surgery on B.S. in violation of the applicable standard of care.
B.  Informed Consent/Surgical Options

The Board argues that Albanna failed to secure a standard of care informed consent from B.S. prior to surgery in that he failed to describe the principal known risks, benefits and potential complications of surgery, including the outcome.  The Board also argues that he failed to provide B.S. with the range of appropriate surgical options, particularly those options for surgery of a less complicated, extensive and dangerous nature. 

In her deposition testimony, B.S. is vague about what she discussed with Albanna.  She states that he told her that the surgery was “minor” and did not tell her of the risks of surgery.
  B.S.’s husband, R.S., testified that he was with his wife once when the surgery was discussed.  R.S. testified that Albanna said that the surgery was “no big deal” and did not discuss specific risks.
  This is the only evidence that supports the Board’s position.  Albanna testified that he provided all the options that were “pertinent to her condition.”
  He noted that they had tried the non-surgery options and he was presenting surgical options.  He testified that he discussed decompressive procedures and non-decompressive procedures and discussed the pros and cons of each option.  Albanna’s office manager also testified about what is generally discussed with patients and about pamphlets that are routinely given out.


Dr. Kennedy discussed the concept of informed consent and the options presented to a patient:

Q:  Just one question, Doctor.  You mentioned earlier there were numerous ways of surgically treating any given problem based on the surgeon’s experience and the patient’s characteristics and – and everything.  Does every conceivable possibility need to be discussed with the – or with the patient?

A:  No, because I don’t think they’re truthfully in a position to weigh the relative merits of those.

Q:  The patient?

A:  Right.  I mean, the – you’re asking them to make a judgment when they don’t have any training or experience.  I think that my approach generally is to make a specific recommendation and discuss the relative merits and  risks to that specific approach based on their pathology and so forth.


And I would tell them that there’s other people that might do other things.  And, you know, but this is what I think would work 
best for you.  And, you know, I think that gives them the sense that there’s other choices available, and some people do seek a second opinion.  And I welcome that.


If they want a second opinion, keep in mind that it may very well be different, you know, and that’s not good or bad.  It’s just the nature of the spine.  There’s a lot of different answers and, you know, different approaches to this.  So I don’t think you can – and I normally don’t enumerate the many, many ways you can do this or what kind of equipment and so forth, because I think they’re coming to you for a judgment call at the end of the day.  But I will tell them there’s other ways that other people might do this.  Here’s what I’m recommending based on your situation.[
]


The Board failed to prove that Albanna failed to secure a standard of care informed consent from B.S. prior to surgery.
C.  Injured Nerve


The Board argues that Albanna negligently injured the nerve at L4-L5, S1, and the peroneal nerve.  Albanna and Dr. Gornet note that B.S. was monitored during the surgery and that the nerve function studies showed no nerve damage.
  Dr. Kennedy gave his opinion based on the monitoring:
Q:  The next sentence in that paragraph states, “In addition, Respondent negligently injured the nerve at L4-L5, S1, and the peroneal nerve.”  Do you agree with that statement?
A:  No.  I mean, again, I – I don’t think there’s any evidence from the electrical data that there was direct action on his part that he could have avoided or done differently to produce that deficit.  So I don’t think there was any intraoperative negligence.[
]


We find no cause for discipline.
D.  Harm to Patient

The Board argues that as a result of unnecessary and negligent surgery, B.S. was injured.  We have determined that the surgery Albanna performed was necessary and that his choice of and performance of the surgery was not negligent.  The Board failed to prove that Albanna negligently injured the nerve at L4-L5, S1, or the peroneal nerve.
It is clear that immediately following the surgery, B.S. suffered from severe weakness in her right leg, which was categorized as “foot drop.”  It is not clear what caused this condition.   Dr. Scuderi testified that but for the surgery, B.S. would not have developed foot drop.  But he could not definitely identify the cause of the foot drop.  Dr. Gornet postulated that the foot drop was not due to negligence during surgery, but most likely a vascular compromise.
  Regardless of the cause, foot drop is a known complication from spinal surgery and occurs in the absence of negligence.


We have not found that any harm to B.S. as a result of Albanna’s care flowed from incompetence, gross negligence, or repeated negligence.  Albanna did not commit conduct or practice that was unreasonably harmful or dangerous to B.S.  
II.  Cause for Discipline


The Board failed to prove that Albanna’s conduct in treating B.S. constituted incompetency, negligence, repeated negligence, or gross negligence.  Albanna did not commit conduct or practice that was unreasonably harmful or dangerous to B.S.  He did not overtreat or perform inappropriate or unnecessary surgery on B.S.  There is no cause for discipline under 
§ 334.100.2(4) or (5).

Count VI – Patient J.B.P.

I.  Allegations Against Albanna
A.  Method for Tracking Time

Albanna performed surgery on patient J.B.P. on November 20, 2000, to repair an aneurysm in his brain.  The Board argues that Albanna is also subject to discipline for failing to have a method in place to keep track of the time that the clips were in place.  The Board’s complaint alleges that Albanna left the clips on for too long a period of time and that J.B.P. was injured:

105.  Albanna was negligent in that he placed temporary clips on arteries directly providing blood to patient [J.B.P.’s] brain in order to repair an aneurysm and left them on for a period in excess of the time which the standard of care would deem as acceptable in order to avoid permanent damage to patient [J.B.P.’s] brain.
106.  As a direct result of Albanna’s negligence, patient [J.B.P.] was injured.[
]

There is no allegation that Albanna failed to note the time or failed to have a method in place to keep track of the time – just that, for whatever reason, the clips were in place for too long.  This is the only allegation against Albanna with regard to his care of J.B.P.  Any other arguments as to what Albanna should or should not have done cannot be cause for discipline in this case.

B.  Clips in Place Too Long


Albanna kept the temporary clamps on J.B.P. for 55 minutes.  In 2000, it was accepted medical opinion that temporary clips should not be used to interrupt the blood flow in the brain for more than 20 minutes.
  After this period, patients are at risk for a stroke.  

Albanna’s expert witness testified:

The problem is, that in this particular instance, when the aneurysm is bleeding like this, you can’t take the clips out, so, I mean, until you stop the bleeding, because if you take the clips out, the bleeding – and then not only the bleeding gets worse, but then it can really rip the hole and make it bigger, because with the force of the blood, then that blood can get bigger.  So, I mean, he was committed here, the minute that that hole was – [
]
Although we do not consider any other conduct as cause for discipline, some experts testified that there were other options during the surgery than using the temporary clips and creating an emergency situation in which the clips could not safely be removed.  Albanna and Dr. Jenkins testified that he should not have removed the temporary clips and later in the operation could not have done so without killing J.B.P.
  The Board’s expert, Dr. Routsong, testified that there were opportunities to at least attempt to remove the temporary clips.


In light of the apparent danger that Dr. Jenkins described as “blood would have hit the ceiling”
 as a result of any release of the temporary clips, Albanna was without options.  He could have either removed the clips and killed J.B.P. or kept them on past a safe time limit in the hope of preserving J.B.P.’s life even if was diminished.  Albanna chose the latter, and to argue as Dr. Routsong does, that the clips should have been removed in this situation, is simply incredible.


Albanna’s conduct as set out above was not gross negligence.  We find that it was not incompetency in the performance of his duties as a physician.  There was no repeated negligence because the Board placed only one act at issue for this patient.

Albanna was not grossly negligent in leaving the temporary clips on for more than twice as long as was safe where, as in this situation, the patient, J.B.P. would have died had Albanna not done so.   Due to this conduct, J.B.P. had a stroke and was harmed, but by leaving the clips in place, Albanna saved J.B.P.’s life. 
II.  Cause for Discipline


There is no cause to discipline Albanna’s license for his care of J.B.P. 
Count VII – Patient J.H.

I.  Allegations Against Albanna – J.H.
A.  Report Inconsistent with Imaging and Reports

The Board argues that Albanna’s report of patient J.H.’s condition was inconsistent with the available imaging and the radiologists’ reports of the imaging.  Dr. Routsong reviewed the imaging and found that Albania grossly overstated his findings.  Dr. Lee’s report made no mention of “spinal stenosis” or “severe disc degeneration,” terms that Albanna used in his report. Dr. Routsong stated that at most, there may have been nerve problems that might have been addressed by a decompression microsurgery.


Dr. Hunt testified that levels of stenosis are not an absolute and that different professionals could describe the levels differently.  Dr. Hunt also noted that the radiologist does not have the clinical findings that the treating neurosurgeon has in order to assist in any diagnosis.
  Surgeons are trained to read their own films, and they have the additional perspective of being able to correlate them with the clinical exam and the location of the patient’s pain.  

Also contrary to the Board’s position is the fact that Albanna ordered a second set of images before performing surgery.  The radiologist himself, Dr. Wu, testified that his description of the myleogram on his report may have used different words, but is consistent with the description by Albanna.  Wu also testified that both his report and Albania’s description found disk disease at three levels, L3-4, L4-5, and L5-S1.
  Dr. Routsong acknowledged that there were positive radiological findings at all three levels at which surgery was performed.



We find no cause for discipline because Albanna did not exaggerate J.H.’s condition in his reports.

B.  Lack of Support for Surgical Procedure


The Board argues that J.H.’s history, imaging, and physical examination performed by Albanna did not support the extensive surgical procedure performed by Albanna and that the surgery violated the standard of care for neurosurgical treatment.  Dr. Routsong testified that J.H.’s problem might have been addressed by a simple decompression surgery.  Albanna countered that a decompression alone could result in further destabilization of the spine and require future surgeries.
  Dr. Hunt testified that the surgery – a lumbar decompression and L3-4, L4-S and LS-SI with cages and pedicle screw instrumentation from L3 to SI to stabilize the spine –  was appropriate.
  Dr. Hunt testified about five different approaches to the same surgery:

Q:  And any of the five ways, in  your opinion, are acceptable ways to do them based on the standard of care and should be determined by the judgment, training, and experience of the surgeon?

A:  Correct.  And the difference is that it’s just five different paths to get to the same goal which is to fuse those levels because that’s where the thought is, that’s where the pain is coming from.
*   *   *

Q:  Doctor, the surgery that you just described that Dr. Albanna recommended, in your opinion is that one of the surgeries in the range that would be appropriate?

A:  Yes. 


Albanna testified about the necessity and potential benefits of the surgery he chose and performed on J.H.  Dr. Routsong admitted that there was no “rush to surgery.”
  There is evidence about the conservative treatments attempted before and after J.H. was Albanna’s patient and evidence that these treatments had not worked.  J.H. testified that his pain did not go away and that he accepted the surgical option for that reason.

Dr. Routsong also objected to Albanna performing the intentional durotomy, stating that it was not acceptable practice.
  Dr. Hunt testified that it was appropriate and stated that “potential complications from electively opening up the dura are very little.”


The Board failed to prove that there was no support for the surgical procedure performed by Albanna or that the surgery violated the standard of care for neurosurgical treatment.  

C.  Failure to Secure Consent

The Board argues that Albanna failed to secure a standard of care informed consent from J.H. prior to surgery in that he failed to describe principal known risks, benefits and potential complications of surgery, including the outcome resulting, and further in that he failed to provide J.H. with the range of appropriate surgical options, particularly those options for surgery of a less complicated, extensive and dangerous nature.
J.H. testified that Albanna suggested only one type of surgery.
  J.H. stated that he was told he might require therapy, but was not told that there was a risk that he would be unable to walk.  But J.H. admits that Albanna talked with him for over an hour about his condition.  Albanna testified that he discussed two types of surgery with J.H., but that they were very similar.  One type of surgery was “lumbar decompression alone” and another was “lumbar decompression plus.”

Decompression alone would address a spur or disc pinching on the nerve.  But if there are structural issues with the spine, the “plus” included reconstruction – instrumentation with fusion.  Albanna’s opinion was that this was the case with J.H., and therefore he recommended the second type of surgery.  Albanna testified that he discussed the pros and cons of both types of surgery, informing J.H. that it was more invasive, with a longer hospital stay and recovery.  But, he stated “it addresses the mechanical, as well as the neurological issues.”
  It also lessened the risk of repeat surgery than a decompression surgery alone.  Albanna believed that any lesser surgery option would not address the “totality” of J.H.’s condition
 and would constitute incomplete treatment.
  Albanna admitted that he made a recommendation as to which surgery would be best for J.H. and would have spent less time discussing those options that he was not recommending.

The Board failed to prove that Albanna failed to secure a standard of care informed consent from patient J.H.
D.  Harm to J.H.


The Board argues that the operation that Albanna performed on J.H. was improper and unnecessary and caused him harm.  We have already rejected the first part of this contention, finding that the Board failed to prove that the operation was inappropriate for J.H.’s condition.  J.H.’s back pain was alleviated by the operation, but at some time following the surgery, his legs –  particularly his right leg – became so weak that he was unable to walk.  The Board failed to prove that the operation was the cause of this weakening.  Albanna also notes that the profound weakening was not immediately after surgery, but sometime afterwards.


Even if it were proven to be the cause, this is a risk of surgery.  Adding the word “unreasonable” as we are instructed to do by Albanna I, we find that Albanna’s conduct was not unreasonably harmful or dangerous to J.H.
II.  Cause for Discipline

The Board failed to prove that Albanna’s conduct with regard to J.H. was negligence,  incompetence, repeated negligence, or gross negligence in the performance of his duties as a physician.  The Board failed to prove that Albanna’s actions and conduct were harmful to the mental or physical health of the patient.  There is no cause for discipline under §334.100.2(4) 
or (5).
Count IX – Patient M.R.
I.  Allegations Against Albanna
A.  Diagnosis Not Recorded

The Board alleges that Albanna failed to record a diagnosis for M.R. on October 28, 1999, when he saw her in his office.  The Board also alleges that Albanna did not at any time record a diagnosis of patient M.R.’s condition identifying the pathology that was being addressed with the surgery, either prior to or after surgery on February 11, 2000.

Albanna testified that he recorded a diagnosis, and his office manager testified that processing of claims is impossible without a diagnosis regardless of whether for a single office visit or a complex surgery, and that such a diagnosis was recorded.
  There was testimony that the surgery could not have been pre-approved by the insurance company without a diagnosis, and the surgery was approved.
  There is also a report in M.R.’s medical records, dated October 28, 1999, in which Albanna states that M.R.’s MRI of the cervical spine “is suggestive of cervical spondylosis predominately [sic] at C3-C4 where one could recognize an osteophyte formation.”
  This is a diagnosis.  Whether the surgery recommended and performed is appropriate for this diagnosis will be addressed later in our decision.

The Board failed to prove that there is cause for discipline in regard to failing to record a diagnosis for M.R. for the October 28 visit and before surgery.
B.  No Neurological Deficit/No Diagnosis


The Board alleges that:  “Patient M.L.R. had no neurological deficit and a history and physical examination completed by respondent on February 11, 2000, did not indicate a diagnosis for patient M.L.R.”


Albanna testified that M.R. had some neurological defect that was predominantly caused by the carpal tunnel syndrome, but could have been attributed to her neck problems and that the purpose of the surgery was to prevent neurological deficit, because if surgery does not occur until there is a deficit it may be too late to correct it.


The history and physical examination report states:  “MRI of her cervical spine is suggestive of cervical spondylosis predominant at C3-C4 where osteophyte formation is recognizable.”
  Again, this is a diagnosis.


The Board failed to prove that there is cause for discipline with regard to neurological deficit or failure to record a diagnosis for M.R.

C.  Excessive Surgical Choice


Albanna recommended the following surgery to M.R.:  anterior diskectomy and fusion of the C3-C4 level.  The Board alleges that:  “The choice of surgical procedure was excessive considering patient M.L.R.’s symptoms and pathology, was not medically necessary, and violated the applicable standard of care.  Respondent performed excessive and unnecessary surgery on patient M.L.R. in violation of the applicable standard of care.”


Albanna argues that the Board does not indicate what surgery or other treatment could have addressed her neck-related symptoms without surgery, and does not show that any benefits of doing a lesser surgery would outweigh the risks of a second surgery or failing to address the problem at C4-C5.  Albanna testified about these potential risks.


The Board’s expert, Dr. Kamran Sahrakar, testified that an argument could be made for fusion surgery.
  His criticism is with the level that Albanna initially chose for the operation – C3-C4.  The Board’s complaint uses the terms “excessive and unnecessary surgery” in its allegation against Albanna.  There is no specific allegation that Albanna recommended and performed the wrong surgery.  We could read the allegation as arguing that surgery was 
unnecessary at the C3-C4 level.  In any event, we will address this issue because it is relevant to whether Albanna secured an informed consent for “appropriate” surgery.


Dr. Sahrakar testified that level C3-C4 was “the most normal level” in patient M.R.’s spine and that there was nothing in the medical record to indicate that surgery was appropriate at that level.  Dr. Sahrakar indicated that he felt that the only level in the spine that could possibly indicate that a surgical procedure might be necessary was the C4-C5 level, which appeared to have some disk herniation and narrowing of the spinal canal.
 

Dr. Sahrakar agreed that different surgeons can have differences of opinion with what is seen at a particular level and agreed that actually examining a patient rather than merely reviewing records provides additional information.  Albanna notes that Dr. Sahrakar did not examine the patient and was not able to consider how her symptoms could correlate to the films.

Dr. Greg Cizek, a board-certified neuroradiologist who was a specialist in reading spinal films, testified that there were no levels in the cervical spine that were not abnormal.
  He also explained that even if there is no impingement seen on the spinal cord on an MRI film, the patient could still be in pain and that it is the surgeon’s decision as to surgery.  Dr. Cizek testified that in his opinion, the C4-C5 level appeared to be the worst on the MRI, but that even though a level might not be the most abnormal, it could be the one selected for surgery depending on the patient’s symptoms.


Another of Albanna’s experts, Dr. Kennedy, stated that patient M.R.’s symptoms could be related to either the C3-C4 or the C4-C5 spinal levels and that Albanna’s decision to operate on the C3-C4 level was “reasonable.”
  While Dr. Sahrakar discounted M.R.’s improvement for 
six months, Dr. Kennedy testified that this was an indication that Albanna had operated on the right levels.


Albanna testified about his decision to recommend surgery at the C3-C4 level:

Q:  Now, there’s been some discussion about the correlation between radiological findings and symptoms of the patient.  If there is a person that has an abnormality at the C3-C4 level, where would you expect them to feel symptoms?

A:  In general, if you run that question by me, in general, and that’s the common practice, the answer to it is the patient will have axial neck pain, headaches, intra-scapular pain between the shoulder blades and what we call trapped pain, trapped meaning trapezius pain.

Q:  Did [M.R.] have those symptoms?

A:  She had those symptoms consistent with that description.[
]


Albanna testified that he found an abnormality at the C3-C4 level and that M.R.’s symptoms best correlated with a problem at that level.
  M.R. had attempted, before and after seeing Albanna, conservative treatments without relief.  Albanna testified that his recommendation for surgery was the least extensive and invasive surgery that he believed would relieve M.R.’s symptoms.  He specifically rejected the idea of a seven-level fusion even though all levels had some abnormality, stating that that surgery would be “far disproportional to the overall totality of the clinical condition as it pertains to [M.R.].”
  Albanna testified that most neck surgeries are one or two-level surgeries, and that the two-level surgery he performed on M.R. was not excessive.


The Board failed to prove that Albanna performed an unnecessary or excessive surgery on M.R.  There is no cause for discipline.

D.  Informed Consent
1.  Insufficient Information

The Board alleges that:  “Respondent failed to secure a standard of care informed consent from patient M.L.R. prior to surgery in that he failed to describe the principal known risks, benefits and potential complications of surgery, including the outcome resulting, and further in that he failed to provide patient M.L.R. with the range of appropriate surgical options, particularly those options of surgery of a less complicated, extensive and dangerous nature.”
 

The operative report states that the risks, benefits, alternatives, and expectations were provided to M.R. before she consented to surgery.  Albanna also testified about his methods of obtaining consent for surgery.  As noted earlier, Albanna’s office manager testified in general about standard procedures for obtaining consent for surgery.
  Albanna’s staff is available to answer questions and provides a packet to the patients containing a booklet on the particular type of surgery and instructions for pre-surgery and post-surgery.  Dr. Sahrakar’s criticism of Albanna’s attempt to obtain informed consent is based on his opinion that the surgery recommended to M.R. was without justification.  As noted above, based on the testimony of other doctors, we have found that it was appropriate and justified.


There is no cause for discipline for any failure to secure informed consent for the surgery from M.R.

2.  Consent for One-Level Surgery


The Board argues that Albanna secured consent for a one-level surgery and not a two-level surgery.  It is true that the initial consent for surgery involved only the C3-C4 level.  But during surgery, Albanna determined that treatment at the additional level was warranted.  Based on his surgical experience, making such a change from the pre-op plan happens “extremely rarely” but was the best alternative for the patient in this case.  The additional risk of a one-level cervical surgery compared with a two-level surgery is less than the risk associated with performing a second surgery.
  Albanna discussed the matter with M.R.’s family and got M.R.’s husband’s consent to the two-level surgery.

The Board failed to prove that there is cause for discipline for securing consent for a one-level surgery.
E.  Operative Report
1.  Insufficient Information

The Board alleges that:  “Respondent does not record in the operative note any information regarding the issue of one-level versus two-level fusion, how the decision was made to fuse two levels and that patient M.LR.’s family was called intra-operatively for additional consent, all of which should have been included in the operative as required by the applicable standard of care.”
 

The operative report lists a preoperative diagnosis of “Cervical spondylosis at C3-C4, questionable C4-C5” and a postoperative diagnosis of “Cervical spondylosis secondary to osteophyte formation at C3-C4, C4-C5.”
  This change of diagnosis clearly indicates that cervical spondylosis secondary to osteophyte formation was found at both levels rather than the 
one level as diagnosed before surgery.  While this is not set forth as a specific reason for the decision to recommend a two-level surgery, it does provide some rationale for that decision.  Dr. Kennedy testified that the documentation in the operative report was within the standard of care.


The report also references the contact with M.R.’s family about the change in recommended surgery and states that M.R.’s husband consented to it. 
  

There is no cause for discipline with regard to the operative note.

2.  Permission During Surgery


With regard to the permission given to extend the surgery to two levels, the Board also alleges “However, respondent recorded that he only asked for permission to remove an osteophyte off of C5-6 in order to place a plate.”
  To the contrary, as noted above, Albanna’s operative report states that he informed her family that the surgery would address two levels and that her husband agreed to proceed with two levels, because of the X ray findings and the MRI findings.
  
F.  Configuration of Screw and Collapse of Vertebral Bodies/Grafts


The Board alleges that:  “In April, 2000, post-operative x-rays revealed a change in the configuration of the screws, most notably there had been significant collapse in the vertebral bodies/grafts with entrance of the C3-4 screws into the C2-3 disk space as a result.”
  

Films were taken on April 28, 2000, to assure that bony arthrodeses or fusion was taking place.  The report for these films also indicates nothing of concern regarding the surgery or the placement of the instrumentation:

There is an interbody bone graft and anterior plate with short screws from C3 down to the level of C5.  The graft and plate are in good position.

IMPRESSION:

1.  Interbody bone graft and anterior plate from C3 down to C5.

2.  The disk space appears to be completely fused at C3-C4 and C4-C5.

3.  Plate in good position.

4.  Spurring at C5-C6 and C6-C7.[
]

The report indicates no change in the screws and no collapse of the vertebral bodies/grafts.
  Based on the report, everything seemed to be in proper order.
  Screw placement was noted in the X ray taken on August 4, 2000.  Dr. Kennedy testified that one of the C3 screws had “angulated up,” but testified that this is a fairly common event.
  He stated that he did not think this was worrisome in an otherwise solid fusion.  Albanna also discussed the screw placement with M.R. when she saw him on August 8, 2000.

The Board does not direct us to any April 2000 X ray or report that addresses change in the configuration of the screw or significant collapse in the vertebral bodies/grafts with entrance of the C3-4 screws into the C2-3 disc space.  We find none in our review of the evidence presented.  The Board failed to prove that there is cause for discipline due to post-operative 
X rays.
G.  Harm to M.R. 

Dr. Kahrakar testified that M.R. was harmed by the surgery because it was unnecessary and inappropriate.  We have found that it was necessary and appropriate.  M.R. was improving after the surgery and reported experiencing pain in August 2000, six months after surgery.  Albanna testified that this pain was most likely tendon pain, from either lack of exercise or weak muscles that need to be rehabilitated.
  The Board failed to prove that the surgery Albanna performed on M.R. harmed her.

Even if the surgery was the cause of M.R.’s pain, we have not found that any harm to M.R. as a result of Albanna’s care flowed from incompetence, gross negligence, or repeated negligence.  Albanna did not commit conduct or practice that was unreasonably harmful or dangerous to M.R.  
II.  Cause for Discipline


The Board failed to prove that Albanna’s conduct with regard to M.R. was negligence,  incompetence, repeated negligence, or gross negligence in the performance of his duties as a physician.  The Board failed to prove that Albanna’s actions and conduct were harmful to the mental or physical health of the patient.  There is no cause for discipline under §334.100.2(4) 
or (5). 
Count XI – Repeated Negligence

We have not found that Albanna committed acts that would constitute repeated negligence.  There is no cause for discipline under Count XI.
Count XII – Inappropriate and Unnecessary Surgery


We found no instances of inappropriate or unnecessary surgeries recommended or performed by Albanna.  There is no cause for discipline under Count XII.
Summary


There is no cause to discipline Albanna.

SO ORDERED on January 4, 2011.


________________________________



NIMROD T. CHAPEL, JR.
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