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DECISION


The State Board of Healing Arts (“the Board”) may discipline Faisal J. Albanna for unprofessional conduct and conduct that might be harmful to the patient under Count II; and for incompetence, unprofessional conduct and conduct that might be harmful to the patient under Count VI.  The Board may discipline Albanna for repeated negligence for his treatment of the patients in Counts II and VI.  We find that there is no cause for discipline under Counts I, III, IV, or V.

Procedure


On September 23, 2002, the Board filed a complaint seeking to discipline Albanna’s license to practice as a physician and surgeon.  On January 31, 2003, the Board filed an amended complaint.  On July 14-18, 2003, August 27, 2003, and August 28, 2003,
 we held a hearing.  

Glenn E. Bradford and Edward F. Walsh, with Bradford & Walsh, represented the Board.  J. Thaddeus Eckenrode and Mark D. Schoon, with Seibel & Eckenrode, PC, represented Albanna.  The last brief was filed on June 21, 2004, although certain exhibits were not filed until 

December 27, 2004.


This decision contains many technical terms.  Although the definitions are contained in our findings of fact, the Appendix also contains a list of the defined terms used herein in alphabetical order, for reader reference.

Findings of Fact

1. Albanna is licensed as a physician and surgeon.  His license is, and was at all relevant times, current and active.

2. Albanna’s registered practice address is Albanna Neurosurgical Consultants, 5000 Cedar Plaza Pkwy, Suite 230, St. Louis, Missouri.  He previously maintained an office at 2700 Southfork, Suite 275C, St. Louis, Missouri.

3. Albanna practices primarily in the area of neurosurgery.  Neurosurgery is a type of surgery that deals with treatment for problems in the brain, spinal cord, peripheral nerves and their surrounding structures, and the skull.
  Neurosurgeons address such disorders as herniated discs, brain tumors, and aneurysms.

4. The neurological system consists of the brain, which is connected through the brain stem to the spinal cord.
  Motor nerves are the nerves that exit the brain and command other parts of the body to function.  Sensory nerves are the nerves that go into the brain and provide data.

5. At the time of the hearing, Albanna had performed approximately 5,000 lumbar spinal surgical procedures and 3,000 to 4,000 cervical spinal surgical procedures.

6. At the time of the hearing, Albanna had performed approximately 500 to 600 shunt procedures.

7. Albanna treats difficult, high-risk patients whom other neurosurgeons might choose not to treat, or refer elsewhere.

Relevant Facts about Certain Witnesses

8. Dr. David Raskas is a board-certified orthopedic surgeon who has performed many lumbar laminotomies, diskectomies, and fusions.

9. Dr. Michael Wall is a neurophthalmologist who specializes in the treatment of pseudotumor cerebri.  He receives referrals from all over the world for that purpose.  He has a self-described “unusual practice” in which about a third of his patients are seen for that condition.
  He did not examine SM.

10. Dr. Edward Smith is a board-certified neurosurgeon who has not acted as a “primary” surgeon since 1985, but still assists in surgical procedures.

11. Dr. Catherine E. Beal’s brother is a lawyer who worked with the lawyer who filed suit on behalf of Patient SW against Albanna.

12. From 1987 to 1992, Albanna practiced at the Microsurgery and Brain Research Institute (“MBRI”).  He worked with Dr. Paul Young, Dr. David Kennedy, and Dr. Gregory Bailey.  Young owned MBRI.  Kennedy, Bailey and Albanna were his employees.

13. In 1992, Albanna and Kennedy left MBRI due to financial considerations and personality differences.  Bailey remained in practice with Young.  By letter dated August 25, 1992, Young expressed his thanks for the professional way Albanna had handled the separation.  He stated that he respected Albanna professionally.

14. In 1996, Albanna testified in a malpractice case against Young involving Patient WB.  Albanna did not testify concerning the standard of care, but as a treating physician.  Young lost the case and threatened Albanna, stating, “what goes around will come around.”

15. By letter to Young, dated June 24, 1997, Albanna noted the strain in their relationship.  The letter mentions Young’s threat and the fact that Bailey had told a patient that Albanna committed malpractice in his treatment of her.  Albanna also stated that Young’s nurse “has made disparaging remarks about me to patients and others at St. Anthony’s Hospital.”

16. Bailey sent a letter, dated August 18, 1997, to Patient SW concerning Albanna’s treatment of her.  The letter stated in part:

Therefore, I feel the surgery that was performed, by radiographic examination, was not necessary, and certainly based on your symptomology now, has been detrimental to your well-being.  In order to receive proper recourse for this unfortunate event, enclosed please find a letter written to the Board of the Healing Arts explaining exactly what has happened to you.  Writing to your Congressman and Senator may be of benefit as they may be able to keep this from happening to others.

17. Bailey sent a letter, dated January 5, 1998, to the Board’s Chief Medical Officer.  The letter concerned Albanna’s treatment of patients and stated in part:

There is a long list of patients, approximately one per month, that have had a much more extensive operative procedure than what was necessary, surgery that was not necessary, or surgery that was not performed to high standards. . . .  There are also patient deaths under strange circumstances and a large number of patients who have had unnecessary procedures or have died following a procedure.  There is a long history of us receiving patients with significant problems, and based upon the information we have received, it is not uncommon for patients to have significant post-operative complications or die following procedures.  This is of concern to us as patients appear not to be receiving the ideal care.

The person who is more aware of what has happened is Mary Kay Vasterling, the Clinical Nurse Specialist at St. Anthony’s Medical Center.  She is employed by the hospital, but acts as a liaison for Dr. Albanna.  The only way for her to testify, however, is to protect her, but subpoena her nevertheless, with the risk of license loss if she does not tell the whole truth.

I feel, based upon the many reports and no change in his behavior after many attempts to make him aware of his decision making problem, that he is a constant and present risk to the public.

18. Bailey had not treated and had not reviewed the medical records of some of the patients that he alleged had received substandard care from Albanna.  When asked to substantiate his assertion that there was a long list and long history of patients, Bailey was able to identify only about half a dozen.

19. Bailey sent a letter, dated January 12, 1998, to the Medical Officer, concerning Albanna’s treatment of Patient HP.  Bailey stated:  “When the plate was inserted, the screws were inserted below the next disc space . . . .”  At the time he made this assertion, he did not know that this had occurred.

20. The January 12 letter also stated:

We have discovered that plates have been inserted in many patients that do not need then [sic].  Plating is only necessary for trauma and no other reason.  He has been putting them in on many cervical procedures, as well as an increasing number of lumbar procedures.  As indicated, this is not an isolated case and we are continuing to see such cases.

21. Bailey’s statement that plating should only be used for trauma was not the opinion of the majority of the medical community.
  Bailey and Young hold a minority view with regard to when and how often plates should be used.
  Bailey did not use instrumentation frequently in 

his practice.
  Instrumentation refers to a metal device that is used to support the spine.  Plates and cages are forms of instrumentation.  

22. Young did not see these letters before they were mailed, but Bailey had expressed some concerns to him about Albanna’s and other doctors’ patients.

23. Bailey told Patient RL that Albanna had killed 20 patients and maimed 80 others.  Bailey was using the “iceberg effect” and “statistical likelihood” in arriving at these numbers.  He actually only knew of three of Albanna’s patients who had a postoperative death and ten who had suffered a postoperative complication.

24. Bailey was suspended from the medical staff of St. Anthony’s for 28 days for making this statement to RL.

25. At the time of his deposition, Bailey had made no complaints to the Board against other doctors.

26. Bailey and Young considered themselves to be very conservative surgeons.  Aggressive surgeons may offer a patient surgery more frequently even though the potential for significant recovery is questionable.  The surgery is offered as an alternative to the patient’s pain or other symptoms.

27. Bailey stated to one of Kennedy’s patients that doctors generally use plates only for a monetary reason.  Kennedy sued Bailey over this statement.  Bailey’s position is outside the norm among doctors – an “extreme” position.

28. Albanna also brought suit against Young and Bailey, and they paid him monetary damages.

29. By letter dated May 7, 1998, Kennedy wrote to the Board expressing his opinion that Bailey had a personal vendetta against Albanna.

Anatomy of the Spinal Column

30. The spinal column is defined as “the axial skeleton of the trunk and tail of a vertebrate consisting of an articulated series of vertebrae and protecting the spinal cord – called also backbone.”

31. The spinal cord is defined as “the cord of nervous tissue that extends from the brain lengthwise along the back in the vertebral canal, gives off the pairs of spinal nerves, carries impulses to and from the brain, and serves as a center for initiating and coordinating many reflex acts[.]”

32. The bones in the spinal column are called vertebrae.  The seven bones in the neck are called cervical vertebrae.  The top bone is called Cervical 1, which is abbreviated as C1.  The bottom bone of the cervical vertebrae is called C7.  In most people, there are 12 thoracic and five lumbar
 vertebrae.  In between each vertebrae is a flexible disk.
  This makes up the front column of the spine.  In the back there are joints called the facet joints.  The spine was described as “a tripod with two joints in the back and a disk in the front, and all three are needed to provide spine stability.”

33. Below the lumbar vertebrae is the sacrum, a triangular bone “formed usually by five fused vertebrae (sacral vertebrae) that are wedged dorsally between the two hip bones[.]”
  The bottom of the spinal cord is the coccyx (tailbone), which consists of three to five fused vertebrae.

34. The spinal cord is sheathed inside of the spinal column.  Nerves from the spinal cord exit the spinal column through spaces called foramina (the singular of which is foramen).

35. A spinal fusion involves connecting one vertebra to the next vertebra so that there is no motion between the bodies.
  

Count I – Patient SM

36. SM presented to Dr. Albanna in the summer of 1994 with intractable headache, blurry vision, shoulder pain and decreased range of motion in her neck.  She had experienced these symptoms for about four years.

37. Albanna tried conservative treatment first.  He ordered physical therapy and analgesics.  SM reported that the physical therapy aggravated her pain and that her headaches had not improved.

38. Albanna then ordered a magnetic resonance imaging (“MRI”), and then another cervical spine MRI to rule out tumors or other physical obstructions as the cause for SM’s intractable headache.

39. The MRI revealed that SM had no tumor or other obstruction, but that she did have “slit” or narrow ventricles in her brain.  Many neurologists and neurosurgeons believe that slit ventricles are characteristic of pseudotumor cerebri (“PTC”).  On the basis of the absence of 

tumor, slit ventricles, and the headaches that were not responsive to analgesics, Albanna diagnosed PTC.

40. PTC is a condition of unknown cause in which intracranial pressure is increased without any obstruction to the spinal fluid flow like a tumor or a skull base deformity.  The symptoms may mimic those of a brain tumor, hence its name.  It is also called benign intracranial hypertension.  Headaches and blurry vision are common symptoms of PTC.  PTC is usually found in obese young (of child-bearing age) women.  SM was 33 when she presented to Albanna, which is consistent with PTC, but she was not obese.

41. The “Modified Dandy Criteria,”
 the most commonly accepted set of diagnostic criteria for PTC, lists five criteria for diagnosing PTC:

a. Signs and symptoms of increased intracranial pressure;

b. Absence of localized findings on neurologic examination;

c. Absence of deformity, displacement, and obstruction of the ventricular system and otherwise normal neurodiagnostic studies except for increased cerebrospinal fluid pressure (>200 mm H2O in the nonobese and >250 mm in the obese patient).

d. Awake and alert patient; and

e. No other cause of increased intracranial pressure present.

42. The most serious effect of PTC is papilledema, or swelling of the optic nerve.  Untreated, it can lead to blindness or sixth nerve palsy or both.  It is found in the vast majority, but not all, of PTC cases.  It falls below the standard of care for a physician who suspects a patient has PTC to not perform a fundoscopic exam or to refer the patient to a neurologist or ophthalmologist for such an exam.  A funduscope, or ophthalmoscope, is an instrument for examining the interior of the eye.

43. Albanna looked into SM’s eyes a number of times, but never documented that he did so or what he saw.  On September 6, 1994, he wrote in her chart that she might need an eye exam.  On September 20, 1994, SM reported that she had seen an eye doctor who told her that she just needed reading glasses.

44. After diagnosing SM with PTC, Albanna prescribed Diamox for her.  Diamox is a drug that inhibits the production of cerebrospinal fluid (“CSF”).  It is sometimes effective in treating PTC and sometimes not.  SM did not experience relief of her headaches after taking Diamox, so Albanna discontinued it and did a lumbar puncture on her.

45. A lumbar puncture measures pressure of the CSF.  Because it releases some of the CSF from the spinal sac, the procedure itself temporarily reduces that pressure.  People who undergo the procedure are advised that it may produce a severe “spinal headache” afterward as a result of the abnormally low pressure, until the fluid regenerates to a normal pressure level.

46. Albanna performed the lumbar puncture on SM on August 5, 1994.  He noted that her pressure was 13 mm mercury,
 or “not very high.”  Thirteen mm mercury converts to about 178 mm H2O.  However, he also noted that SM experienced instant relief of her headache.  On the basis of this, he believed that she was a good candidate for a shunt to relieve her intracranial pressure.

47. A shunt is a diversion device to carry fluid from one place to another.
  A catheter is placed in an area with CSF, then “tunnelled underneath the skin”
 to the abdomen where the fluid drains out of a valve and is reabsorbed.  A shunt procedure is a 30-to 45-minute operation.

48. Albanna inserted a lumboperitoneal shunt (“LP shunt”) into SM on August 18, 1994.  An LP shunt runs from the lumbar area of the spine into the abdominal cavity, where the fluid drains.

49. Within a week, SM again complained of headache.  Albanna performed another lumbar puncture on her on September 26, 1994, and noted that she responded well to that.  On the basis of that, he decided to insert a ventriculoperitoneal shunt (“VP shunt”) in SM, which he did on October 11, 1994.  A VP shunt runs from one of the ventricles of the brain into the abdominal cavity.

50. Although not quite as effective for draining fluid from the ventricles of the brain, an LP shunt is less risky to place than a VP shunt.  Albanna’s attempt to first shunt SM with the LP shunt fell within the standard of care.

51. It soon became apparent that the second shunt was not working.  On December 16, 1994, Albanna operated on SM to “revise” the shunt.  Not long after that, SM developed a strep infection.  The shunt itself became infected, and Albanna removed it in another operation on January 6, 1995.

52. Thereafter, SM had the following shunt-related operations:

5/5/95

Insertion of VP shunt

7/11/95
Attempt to remove LP shunt

7/25/95
VP shunt revision

10/11/95
VP shunt revision

12/4/95
VP shunt revision

53. SM often experienced transient relief from her headaches after an operation, but never lasting relief.  However, her vision permanently cleared after the last shunt operation.

54. Shunts are prone to complication.  They often have problems and require revision.  They may clog or dislocate or become infected.

55. Headaches are a subjective symptom.  They are known to be extremely susceptible to the “placebo effect,” a positive response to a treatment known to be ineffective.  As many as 50% of patients who complain of headache may report relief when administered a placebo.

56. Headaches are also consistent with many different illnesses and conditions, including abuse of prescription medication or habituation to Vicodin.  During the time that SM was under Albanna’s treatment, she was taking many prescription drugs for her headaches, prescribed by Albanna and other physicians, including Darvocet, Lorcet, Vicodin and Vistaril.  She filled some of these prescriptions so often that certain pharmacies began to refuse to refill them. 

Count II – Patient SW

57. On October 15, 1996, Albanna saw Patient SW, a 49-year-old woman.  SW was complaining of pain in her neck, with numbness and headaches.  She also had radiating pain in her right arm.  The pain had been present for one to two years and had increased in August 1996.  SW stated that the pain was interfering with her ability to work and perform normal daily activities.

58. Twenty years prior to this visit, SW had undergone a fusion (“old fusion”) in her neck at levels C4-5 and C5-6.  It was a bony fusion in which the disk space was removed and bone was placed in to fuse.

59. Albanna recommended the conservative treatment of cervical traction and prescribed a muscle relaxant.  Cervical traction is an immobilization of the neck muscles.  Cervical traction allows the muscles to rest, but also weakens the muscles if used too frequently.

60. On October 25, 1996, SW called Albanna’s office.  She stated that she was in a lot of pain during traction and afterwards.  Albanna discontinued the traction.

61. Albanna ordered a myelogram, post myelogram computerized tomography scan (“CT scan”), and an MRI.

62. A myelogram is an X ray procedure in which dye is injected into the subarachnoid space and the dye diffuses through the spinal fluid.  This outlines the neural structures.  The myelogram was also described as “a picture of the spinal canal.”

63. A CT scan is often done following a myelogram because the dye also shows up on the CT scan.  The CT scan is an X ray procedure used to display the body in cross-section.
  The CT scan shows great detail of the spinal canal, the nerve roots, the bones, and the neural foramina.

64. An MRI uses radio waves and computer technology to produce two-dimensional images in any plane of the body.
  Compared to the CT scan, the MRI shows better detail within the spinal cord.  It shows the disks and a different picture of the neural foramina.  The MRI does not require a lumbar puncture or the installation of contrast material.

65. The diagnostic procedures were performed on SW on October 30, 1996.

66. The radiographic findings, reported by Dr. Catherine E. Beal, were:

There is no evidence of disc herniation, central spinal stenosis or cord compression.  Hypertrophic degenerative facet disease without evidence of foraminal stenosis is present on the left side at C2-3 and bilaterally at C3-4.  The patient had undergone anterior discectomy and fusion of C4-5 and C5-6.  Hypertrophic 

degenerative facet disease is also present on the right side at C7-T1.  This does not appear to be resulting in significant foraminal stenosis.

Opinion: Status post anterior discectomy and fusion C4-5, and C5-6.  Degenerative facet disease at multiple levels as described.  No evidence of central spinal stenosis, disc herniation, foraminal stenosis, or cord compression.

67. Central spinal stenosis is a narrowing of the spinal canal to the point where it is compressing the spinal cord.  Cord compression means that the spinal cord is being pressed upon.  Disk herniation is an abnormal protrusion of part of the disk.  Hypertrophic degenerative facet disease occurs when there is osteoarthritis of the facets.
  The patient can develop bone spurs that could press on nerve roots and press on the spinal cord.
  Foraminal stenosis means a narrowing of the tunnel from which the nerves exit.  This could lead to nerve compression.

68. Beal’s report indicated that SW had hypertrophic degenerative facet disease, but that there was no narrowing of the foraminal canals and no spinal cord compression.  She found no disk bulging or extruded. 

69. Beal would not have contacted the physician who ordered the procedure unless there was a “significant abnormality.”
  She would normally perform the procedure and send the report to the physician.  She did not contact Albanna because she found no significant abnormality.

70. Contrary to Beal’s report, SW had bilateral foraminal stenosis at C6-7, moderate right-sided foraminal stenosis at C7-T1, and mild bilateral foraminal narrowing at C3-4.
  There 

was also an osteophyte (bone spur) and disk bulge at C6-7.
  There was no neural impingement at C3-4.

71. On October 31, 1996, Albanna interpreted the myelogram to reveal spinal stenosis at C3 through C7.  He also diagnosed chronic radiculopathy, or disease of the nerve roots,
 at C5, C6, and C7.  Albanna based his diagnosis on electromyogram (“EMG”) and nerve conduction test results for SW.

72. Albanna recommended further traction for SW for one month.  SW expressed a reluctance to resume traction.

73. On November 5, 1996, SW returned to Albanna’s office.  She was still complaining of neck pain, interscapular pain, and right upper extremity numbness and tingling.  Albanna noted in SW’s patient record:  “She indicates a lack of favorable response to the conservative treatment.”

74. Albanna set forth the options for SW.  She could (1) do nothing and live with the pain, (2) continue with conservative treatment, or (3) undergo surgery.  SW chose surgery.

75. Albanna recommended a cervical decompression with fusion (C3 through C7 fusion) and lateral mass plating.

76. On November 13, 1996, SW was admitted to St. Anthony’s Medical Center.  Albanna performed a posterior decompressive cervical laminectomy, C3-C4-C5-C6-C7 foraminotomy, fusion with an imperfect fusion with autologous bone, stabilization using Ixis plate.
  A laminectomy is “the excision of the posterior arch of a vertebra.”
  A foraminotomy 

is the operation of removing the roof of intervertebral foramina, done for the relief of nerve root compression.

77. Instrumentation was not used in SW’s old fusion.

78. In SW’s operation, Albanna used the instrumentation of metal plates and screws.

79. Albanna’s preoperative and postoperative diagnosis of SW’s condition was “cervical spondylolysis with cervical instability and radiculopathy, C3-C4-C5-C6-C7.”
  Spondylolysis is “dissolution of a vertebra.”

80. On November 15, 1996, SW was sitting in a chair when she experienced central cord syndrome.  She was unresponsive to stimulation and had only a faint pulse.
  Central cord syndrome is damage to the “gray matter” nerve tissue within the spinal cord serious enough to cause “dysfunction in strength and sensation in the upper extremities.”
  It is generally caused by a flexion injury such as may result from surgical destabilization of the spine.  

81. On November 22, 1996, SW was transferred to St. Anthony’s Rehabilitation Center.  On December 2, 1996, she was transferred to St. Anthony’s Medical Center Acute Rehabilitation Program.  She was discharged on December 17, 1996.  She recovered from the central cord syndrome.

82. On February 18, 1997, SW saw Albanna.  He noted in SW’s patient record:

I think she is making steady progress, at least on an objective basis.  The posture of her neck is more erect and stable.  Her range of motion of her neck and right upper extremity are somewhat improved.  Subjectively the patient has numerous complaints in reference to her right upper extremity . . . .  The surgery was uneventful.  Her postoperative x-rays show good fusion and stabilization.

83. SW also saw Albanna on April 8, 1997, and July 15, 1997.

84. On August 4, 1997, SW saw Bailey.  She was complaining of pain.  Bailey diagnosed cervicalgia with continued complaints of radiculopathy.  He saw SW only once more, on August 25, 1997.  Bailey suggested medication therapy and pain management, but provided no treatment to her.

Count III – Patient JG

85. Patient JG was a 67-year-old man who sought treatment from Albanna in 1997.

86. Albanna examined JG on May 8, 1997.  JG was complaining of lower extremity and low back discomfort, lower extremity heaviness, leg aching, stiffness, spasms, weakness and numbness to the legs, and the tendency to fall backward when walking.  He also complained of difficulty lifting his feet, mild memory loss, and occasional urgency and incontinence of the bladder.

87. Albanna correctly diagnosed moderate spinal stenosis and hydrocephalus.  Hydrocephalus is blockage of the circulation of reabsorption of fluid.  The fluid pressure builds up and compresses the brain.
  It is commonly known as water on the brain.

88. Albanna explained to JG and his wife the risks and benefits of the shunt procedure that he was recommending.
  Albanna routinely explained the following risks to patients who were considering a shunt procedure:  infection or adequacy of the shunt, malfunction, numbness, weakness, paralysis, and hemorrhage.

89. A high percentage of patients forget what was explained to them during informed consent discussions.

90. On August 6, 1997, Albanna performed a right ventriculoperitoneal shunt procedure on JG  The procedure was surgically indicated for JG’s condition.

91. The rate of complications in shunt procedures is high.
  Complications will develop in one out of five shunts.  Risks associated with shunt procedures are:
  (1) it may not work; (2) risks of general anesthetic; (3) meningitis;
 (4) brain abscess; (5) brain hemorrhage (6) seizures; and (7) sensory loss.  There are also risks that the shunt will be inserted into areas that should be avoided, such as the speech center or vision center.

92. Shunts can be placed “blindly” or by using intraoperative imaging or ultrasound.  The blind approach is common.
  In the blind insertion, the doctor uses established landmarks in the patient’s head such as the superior sagittal suture and the coronal suture to aid in placing the shunt.

93. The shunt can be placed into the skull using three different approaches – frontal, occipital (rear) and temporoparietal.  Albanna used the temporoparietal approach.  All approaches are within the acceptable level of medical care.  There are risks and benefits associated with each.  What approach is used is a matter of medical judgment and experience.

94. The most common approach used by doctors is the frontal approach.  Albanna chose not to use this approach because he believed that his approach leads to fewer shunt failures due to compression.

95. In JG’s shunt procedure, Albanna made an incision on the scalp and a drill hole into the skull.  He inserted the catheter “blindly” until he was able to get a return of spinal fluid.  He 

inserted the catheter 1 to 2 mm into the ventricle and stopped because he had a return of spinal fluid.

96. Pushing the catheter too far into the ventricle can result in clogging or otherwise harm the patient.

97. If the shunt was functioning properly in a patient such as JG, one of the clinical signs expected would be improved gait.

98. Albanna’s medical record for JG, dated August 28, 1997, stated that JG’s gait had improved.
  Albanna recommended physical therapy for gait training.

99. JG was seen at the Jefferson County Rehabilitation & Sports Clinic.  Medical records dated September 9, 1997, quoted JG:  “They put a shunt in on August 6, 1997.  I’m doing better.  I think I’m over doing it.”

100. JG felt improvement in his walking for a short time after the operation.  However, he was disoriented and experienced numbness.  He was unable to walk backwards, and his forward gait worsened with time.

101. JG’s medical record, dated November 4, 1997, noted that there had been a deterioration in gait following two head injuries.
  Another record made by Albanna, dated November 4, 1997, stated:

The patient returns to the office indicating after his initial progress, his gait began to deteriorate.  After further discussion as to the causes of this, it became apparent that the patient has had two head injuries within the last two months since I last saw him where he hit his head.  I checked the shunt, and the shunt does not seem to be working compared to his last visit when the shunt was very functional.  I think this patient requires revision of the ventricular peritoneal shunt.  Medical clearance will be pursued.  I discussed this with him at great length.

102. A deterioration in gait could reflect that the shunt was not working at that time or reflect some other problem.  Failure of the shunt is a well known complication that occurs in “a fairly substantial number of shunts.”

103. On November 10, 1997, JG saw Bailey.  JG was complaining of numbness, heaviness, and trouble lifting his feet.  Bailey noted that JG’s balance was “very tenuous.”

104. Bailey knew that Albanna had performed the first shunt operation.  Bailey told JG that the shunt was in the wrong location and was clogged.  Bailey said that he would have to insert a new shunt.

105. On November 25, 1997, Bailey performed a shunt revision surgery on JG.  He used the frontal approach to insert the shunt.

106. JG felt much better after this surgery.  His memory improved, and he was able to walk forwards and backwards.

107. Bailey’s medical record for JG, dated April 13, 1998, stated:  “His gait is okay, but he questions his gait the longer he walks.”

108. On October 14, 1998, JG consulted with Dr. Keith M. Rich, who noted that JG’s condition had deteriorated.
  JG’s shunt was blocked.  Bailey replaced the shunt and tubing.

Count IV – Patient LW

109. Patient LW was a 42-year-old woman who sought treatment from Albanna in 1997.

110. LW was complaining of persistent lower back pain with bilateral lower extremity pain.

111. In 1997, Albanna performed two surgeries on LW.  On February 24, 1997, he performed an anterior cervical microdiskectomy, osteophytectomy and fusion of vertebrae with plating.
  On May 21, 1997, he performed a cervical exploration and plate removal on LW due to an anterior displacement of the plate.

112. On May 1, 1998, Albanna performed a revision of the cervical fusion on LW  The operation was a decompressive cervical microlaminectomy C3-C4, C4-C5, C5-C6, C6-C7, with foraminotomy.
  Albanna did not use instrumentation or fusion because of LW’s osteopenia (reduced bone mass) and osteoporosis.

113. On March 29, 1999, Albanna performed lumbar surgery on LW  The operation was decompressive lumbar microlaminectomy, bilateral microdiskectomy, poster lumbar interbody fusion with carbon fiber cages, lateral fusion with autologous bone.

114. LW was discharged from the hospital on April 5, 1999, and returned to her home in Bourbon, Missouri.  She was advised that she was in need of home health care services.

115. Albanna arranged for LW to have a follow-up visit on April 19, 1999.

116. On April 12, 1999, LW contacted Albanna’s staff complaining about her brace.  She did not mention symptoms such as wound drainage.

117. On April 19, 1999, LW was taken to the Missouri Baptist Hospital emergency room in Sullivan, Missouri.  When stabilized, she was transferred to St. Anthony’s Medical Center in St. Louis.

118. At St. Anthony’s, LW suffered respiratory distress, was coded and became comatose.  She was pronounced brain dead, and her family discontinued life support measures.

119. LW was pronounced dead at 5:35 p.m. on April 19, 1999.
  Cause of death was septicemia and acute bacterial meningitis secondary to infected wound of lumbar laminectomy.  Her final diagnosis was:

a. Wound dehiscence and infection (heavy growth of staphylococcus aureus on postmortem wound drainage culture).

b. Septicemia (growth of staphylococcus aureus on one postmortem blood culture).

c. Acute meningitis, lumbar and cervical spinal cord, brain stem, cerebellum, and cerebrum.

120. The autopsy report listed LW’s cause of death as “respiratory arrest secondary to septic shock shortly after readmission.”

Count V – Patient JD

121. In 1987, JD sought treatment from Albanna.  She was complaining of low back pain with right leg radiation and weakness in the leg.

122. JD was a 53-year-old
 female who was 5’3” tall and weighed approximately 212 lbs.

123. On August 18, 1987, Albanna ordered a CT scan of JD’s lumbar spine and a lumbar myelogram for diagnostic purposes.  The myelogram showed a herniated disk at L4-L5.  On August 19, 1987, he performed surgery on JD at Anderson Hospital in Maryville, Illinois.  The surgical procedure was lumbar microdiskectomy.  

124. In a microdiskectomy procedure, the doctor goes through the interlaminar space between the lamina and widens the space.
  The intervertebral disk is removed.

125. Microdiskectomy is a less invasive surgical procedure than an open diskectomy.
  It involves a smaller skin incision.  The surgery is done under a microscope and provides a more limited view of the spinal column than an open diskectomy.  There is less scarring and less damage to the muscle around the spinal area.  However, it also leads to an increased chance of operating at the wrong level.

126. Most people have five lumbar vertebrae.  The highest lumbar vertebrae – L1 – is beneath the lowest thoracic level, and the lowest lumbar vertebrae – L5 – is immediately above the sacrum.  JD had only four lumbar vertebrae; she did not have the L5 vertebrae.  Her L4 vertebrae was immediately above her sacrum.  The disk space that in most people would be “L4-L5” was “L4-S1” in JD.

127. In JD’s surgery, Albanna made an initial incision at the L3-L4 disk space.  He did not take any disk material out at that level because the disk space appeared normal.

128. Beginning a disk-related procedure at the wrong level is a known complication of spinal surgery, particularly when a surgeon performs a microdiskectomy.

129. Albanna’s operative notes, dictated the same day as the surgery, indicate that he began the operation at the wrong level, subsequently moved to the correct level, and removed the disk “in toto.”

130. Albanna used a Wilson surgical frame for JD’s surgery.  A Wilson frame is a set of padded parallel rails in a semicircular arch that is placed on top of the operating table.  There is a crank on the bottom, and the doctor can change the amount of arch present.  The patient does 

not lie directly on the operating table, but on the frame and it supports the patient during surgery.

131. The purpose of using surgical frames is to arch the patient’s spine and support the abdomen.  The goal is to avoid having too much intraabdominal pressure for a long period of time and to avoid too many pressure points.
  Use of the wrong frame or improperly placing a patient on a frame can lead to complications including excessive bleeding.

132. The choice of frames is a matter of the physician’s medical judgment.

133. The manufacturer’s guidelines for the Wilson frame stated:

CAUTION:  Maximum weight limit 300 pounds.  For patients in excess of 200 pounds, flex the pads half way with the crank before patient transfer.

134. JD lost approximately 2,000 ccs of blood during the operation and required a transfusion of three units of blood.  This much blood loss is more than normal for this surgery.

135. Albanna’s discharge summary stated:  “Surgery was somewhat complicated by the presence of marked varicosity of veins around the L5 nerve root plus a herniated disc.”
  This means that there was a large plexus of veins surrounding the sac of spinal fluid, which could lead to a tendency to bleed more.
  

136. Following the operation, JD’s condition improved somewhat.  However, in October 1987, JD was in an automobile accident.  She returned to Albanna complaining of pain in her right hip and buttock area.  The pain was a different type of pain than JD had experienced before the surgery.

137. On February 3, 1988, Albanna performed a lumbar myelogram on JD to rule out another herniated disk.
  He found evidence of a herniated disk on the left side (the opposite side from the first herniated disk) and recommended physical therapy.

138. JD saw Albanna several times after this procedure.

139. On February 23, 1989, JD saw Dr. George Schoedinger.  On August 22, 1989, Schoedinger operated on JD’s herniated disk.  He did not do a microdiskectomy.

140. In 1993, Schoedinger gave deposition testimony in a civil suit against Albanna.  He testified that he examined both the L3-L4 and L4-S1 levels of JD’s spine during his surgery and found:

· evidence of previous surgery at L3-L4;

· no evidence that the L3-L4 disk had been surgically treated;
 and

· no evidence that the L4-S1 disk space had previously been entered, or that the L4-S1 disk had been operated on.
 

He further testified that the August 18, 1987, and February 3, 1988, films of JD show the same defect at L4-S1 with no detectable change,
 and that there would have been no way for a surgeon before him to enter the L4-S1 disk space to do any work.

141. By letter dated May 16, 1996, the Chief Medical Officer for the Board notified Albanna that with regard to his treatment of JD:  “From the material reviewed, it is the Board’s decision that there is apparently no indication of a substantial discrepancy in the medical care rendered.”

Count VI – Patient CW

142. In 1998, CW was a construction worker.  He acted as a foreman of his crew, drove dump trucks and backhoes, and filled in as needed.  On approximately March 19, 1998, while working in another state, CW lifted a piece of equipment and injured his back. 

143. As a result of the injury, CW experienced pain in his lower back and leg.  He also experienced a sharp shooting numbness and tingling, and weakness in his leg.  He saw a doctor before returning to his home and also when he returned.

144. When CW returned to his home, he saw a chiropractor, Dr. Monti.  He saw 

Dr. Monti once or twice a day, six to seven times a week, for approximately three weeks.
  

Dr. Monti’s treatments included heat, ice, ultrasound, manipulations, massage, and electrical stimulation.  CW was referred to Albanna.

145. CW saw Albanna on April 21, 1998.  On this date, CW was a 39-year-old male who was 5’11” and weighed 264 pounds.  His wife accompanied him to the visit.  CW was complaining of pain and weakness in his legs and occasional neck discomfort.  Albanna examined CW and found that he had left foot weakness, abnormal gait, and marked decreased range of motion of his lumbosacral spine (lower back).

146. Albanna ordered an MRI and CT scan and diagnosed a “huge disc herniation central in location at L4-L5, mild disc degeneration at L3-L4 and L5-S1, a mild bulge at L3-L4, and moderate disc degeneration at L4-L5.”
  Albanna did not order a bone scan, a diskogram, or a back brace.

147. Albanna’s physician note of CW’s May 13, 1998, visit stated:

Given this patient’s symptoms of low back pain and bilateral lower extremity pain, this patient will benefit from bilateral lumbar 

microlaminotomy, microdiscectomy L4-L5, and posterior lumbar interbody fusion using Ray cages with autologous bone.  I described the procedure at great length, including the risks and benefits as well as the alternatives.  The patient will need to wear the TLSO brace for a period of four to six weeks.  He will probably be able to return to work in a period of three months after his surgery following recovery, physical therapy, and work hardening for strengthening in order for him to meet the demands of his work.  A work Functional Capacity Evaluation will also be obtained prior to his return to work.  His prognosis is very good as far as meeting the demands of his job requirements, assuming compliance with instructions.

148. Albanna did not inform CW of other options than the surgery he performed. 

149. Fusion surgery involves connecting one vertebral body to the next vertebral body so that there is no motion between the two segments.
  Spinal fusion is defined as “operative immobilization or ankylosis of two or more vertebrae.”
  Fusion prevents the vertebral motion otherwise allowed by the presence of a disk.  If the patient’s pain is generated by movement of one bone against another, it reduces the pain.

150. One way to perform a fusion is to remove the disk and insert metal cages filled with bone in the disk space in the front of the spine.  The cages will hold the vertebrae in place until the bone fuses.

151. The surgeon fills the cage with bone from the patient using the bone from the laminotomy and, if more material is needed, a bone graft from the iliac crest (hip area).  Surgeons try to avoid taking bone grafts from the hip because that involves another surgery, and a third of patients who have hip grafts experience permanent pain in that area.

152. To insert cages, the surgeon must first perform a laminotomy or laminectomy (removal of part or all of the lamina or the back of the spine) and move the nerves out of the way.  The surgeon inserts first one cage, then the other into the disk space.  

153. Proper placement of the cages is critical.  If the cages are touching, the threads on the side of one cage will catch the other cage and make it pull out.  This strips the threads and the cage is no longer threaded into the bone, but “just sitting there.”
  This creates a high risk of the cage migrating later.  If the first cage is inserted too far over midline, there is not enough room to place the second cage.  The surgeon must then widen the decompression in the lamina to make room for the second cage.  If the cages are not placed symmetrically on either side of the midline, they will not share the weight load equally.

154. On June 12, 1998, Albanna operated on CW.

155. Albanna used Ray cages in CW’s surgery.  At the time of the surgery, this was one of two cages most frequently used.  The Ray cage was not approved as a “stand-alone” cage.  Because of the tendency of the Ray cage to collapse, the insertion of two cages was necessary to give the required mechanical strength.  The competing cage, the BAK cage, was stronger and was approved for use with only one cage.

156. The Ray cage looks like a hollow screw or a strong “Slinky.”
  There are holes at the top and bottom of the cage to allow the inserted bone to touch the vertebral body.  The bone inside the cage grows into the vertebral body and fuses with it.

157. In performing the fusion surgery on CW, Albanna placed the first cage on CW’s left side, but placed it too far to the right side.  The cage crossed the midline by five to seven millimeters.

158. Albanna’s operating notes state that he performed a “bilateral lumbar microdiskectomy, microlaminotomy, L4-L5.  Posterior lumbar interbody fusion using autologous bone, applied into Ray cages.”

159. CW’s post-operative CT scan shows that Albanna did not merely perform a microlaminotomy.  In order to place the second cage, Albanna destabilized CW’s spine by taking the entire lamina to the facet joint and removing half of the joint.  This destabilized the facet joint.  This in turn allowed CW’s spine to open with flexing and bending, which prevented the bone from fusing.
  This problem could have been prevented by repositioning the first cage or by stabilizing the spine with pedicle screws or metal rods and screws in the back.

160. In filling the Ray cages, Albanna took about 10 ccs of bone from CW’s laminectomy area.  The cages hold approximately 15 ccs of bone.  Albanna supplemented CW’s bone material with a bone matrix product called Pro Osteon, a coral material.

161. At the time of the surgery, Pro Osteon was approved for use in long bone fractures, but was not approved by the FDA for use in the spine.  This was an “off-label” use of Pro Osteon that Albanna had not discussed with CW.

162. The off-label use of drugs, substances, and devices is common, but the standard of care requires the doctor to inform the patient and get his or her consent to the use.

163. The first cage inserted (“left cage”) began pulling out of the vertebral body and into the spinal canal.  By October 1998, the left cage had settled approximately three millimeters into the spinal canal and was pushing into the nerves.

164. CW experienced burning pain in his leg as a result of the cage compressing the nerves.

165. CW saw Albanna on July 16, 1998, August 11, 1998, and September 15, 1998.  In a report of the August visit, Albanna stated:

The patient returns to the office reporting progress with physical therapy.  He is improved but he continues to have occasional numbness and tingling involving his feet as well as bilateral stiffness and aches. . . .  I suspect the patient may be able to return to his original job duties in two to three months from today after undergoing physical therapy and work hardening given his residual achiness [sic] and stiffness that he has.

166. On September 25, 1998, CW stood up and experienced severe low back pain and left leg pain.  CW was admitted to the emergency room for the pain.

167. CW saw Albanna on October 20, 1998, and November 17, 1998.  Albanna’s November 17 evaluation stated:  “His diagnostic x-rays and CT scan of the lumbosacral spine show unchanged position of the Ray cages at L4-L5 and fusion in progress.”

168. In fact, flexion/extension X rays taken on October 29, 1998, showed evidence of motion as well as lucency (light) around the cages.  These were signs that fusion was not occurring.

169. A CAT scan performed on October 29, 1998, showed that the cages were touching at the widest part of the circular cage and that the threads were interlocked in a 

sawtooth fashion.
  The left cage had migrated into the spinal canal and was pushing on nerves in the spinal canal.

170. On December 10, 1998, CW saw Dr. David R. Lange.  CW was complaining of low back pain and leg pain in the left leg more than the right.

171. Lange’s report of the visit stated that use of interbody devices such as Ray cages “are associated with relatively slow healing in many individuals.”
  Lange reported that the typical time period for fusion would be six months.

172. On March 3, 1999, Lange operated on CW, removing the left cage and performing an interbody fusion and a lateral fusion.
  In the process of removing the cage, Lange had to retract the nerve, which resulted in more nerve damage.
  

Conclusions of Law 


We have jurisdiction to hear this case.  Section 621.045, RSMo 2000.  The Board has the burden of proving that Albanna has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 SW2d 706, 711 (Mo. App., E.D. 1989).  The burden of proof in this case is a preponderance of the evidence – whether it was more probable than not that a specific event occurred.  Harrington v. Smarr, 844 SW2d 16, 19 (Mo. App., W.D. 1992).  This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.  Id.  When there is a direct conflict in the testimony, we must make a choice between the conflicting testimony.  Id.

Deposition Objections


The parties preserved the objections and motions made during the video depositions, and asked us to rule on those objections.  Since most of these objections and motions were relatively simple, such as motions to strike as nonresponsive and objections to the form of questions, we include in this decision only our rulings.  No objections or motions were made during the Young deposition.

Freeman Deposition (Pet’r Ex. 8)

p. 20

deny motion to strike

p. 24

overrule objection

p. 25
grant motion to strike

p. 45

overrule objection (witness testified that question was not asked in depo)

p. 51

overrule objection

p. 56

overrule objection

p. 60

grant motion to strike and objection

p. 65

grant motion to strike all of answer except “I have not used any coral substitutes in surgery[.]”

p. 66

deny motion to strike

p. 77

sustain objection

p. 80

grant motion to strike

p. 83

grant motion to strike last sentence of answer; allow remainder of answer

Bailey Deposition (Pet’r Ex. 11)

p. 19

overrule objection

p. 31

overrule objection

p. 37

grant motion to strike last sentence of answer; allow remainder of answer

p. 41

grant motion to strike all of answer except the word “No.”

p. 48

grant motion to strike

p. 59

grant motion to strike all of answer except “I think so.”

p. 74

grant motion to strike

p. 76

grant motion to strike

p. 78

grant motion to strike

p. 96

objection withdrawn at p. 16 of the hearing transcript

p. 97

overrule objection

p. 100

grant motion to strike last three paragraphs of answer; allow remainder of answer

Objections Taken with Case


We took the following motions and objections made at the hearing with the case.  The parties did not make any arguments in their post-hearing briefs to support their positions.


1.  We admitted Petitioner’s Exhibits 12-14.  (Tr. at 28-31.)  These exhibits are depositions of LW’s family members.  Albanna objected to Exhibit 12 first on the basis of relevance, then on the basis of hearsay.  Then the objection was changed as follows:  “If there is a relevant portion that’s not subject to hearsay, it could be admitted for that purpose.”
  We admitted Exhibit 12 and took Albanna’s hearsay objection with the case.  We also admitted Exhibits 13 and 14 subject to Albanna’s hearsay objections.  The Board agreed that much of the testimony in Exhibits 13 and 14 was hearsay, but stated that there were some relevant portions that would not constitute hearsay.  The Board agreed to highlight those portions in its brief, but did not do so.

Having reviewed the testimony in all depositions, we find that there is no relevant information that is not hearsay.  The only relevant issue before us is whether LW alerted Albanna or his office to symptoms that would indicate post-surgery infection.  All testimony on this issue offered in the depositions is hearsay.  We sustain Albanna’s hearsay objections to the relevant testimony in Exhibits 12-14 and do not consider the hearsay testimony in making our decision.

2.  Albanna objected to two answers from a witness discussing the measurement of CSF pressure in millimeters of mercury on the basis of relevance and additionally that one answer was self-serving.  (Tr. at 104.)  We sustain the objections to relevance and strike the answers.

3.  Albanna moved to strike a portion of a witness’ answer because it was beyond the scope of the depositions.  (Tr. at 142.)  Albanna argued that the witness, Dr. Edward A. Smith, had not testified about JG’s shunt passing through his thalamus in Smith’s deposition and that Smith should not be allowed to do so at the hearing.  Albanna also moved to strike Smith’s opinion that the standard of care would have required the placement to have ended in the frontal horn of the lateral ventricle.  (Tr. at 144.)

In Smith’s deposition dated August 2, 2002, he testified that Albanna violated the standard of care in his placement of JG’s shunt because “there was only 1, maybe 2, millimeters of the ventricular catheter within the third ventricle, which would be insufficient to drain fluid in any appreciable quantity.”
  Smith did not testify in his deposition, or in the video deposition taken later on the same date, that the standard of care was violated because the shunt passed through the thalamus.  Smith did not state the opinion in his deposition that the standard of care would have required the placement to end in the frontal horn of the lateral ventricle.  In his video deposition, he stated:  “You like to put these catheters in the frontal horn, anterior to a passageway which connects the lateral ventricle to the third ventricle.”
  Smith did not testify that failing to do so fell below the standard of care.  Later he testified that placement in the third ventricle rather than the frontal horn could have met the standard of care if Albanna had gotten more of the shunt catheter within the third ventricle.

Both of these opinions would have been responsive to Albanna’s question, “Is there any other opinion that you have about Dr. Albanna’s care of JG as it constitutes a deviation from the standard of care?”
  Smith answered, “No.”

Albanna cites Green v. Fleishman, 882 SW2d 219 (Mo. App., W.D. 1994), for the proposition that the expert should not be allowed to testify about an opinion that was not offered during the deposition.  In Green, the expert had changed his testimony.  In the deposition, he testified that he had no opinion, but at trial advanced an opinion of negligence.  The court stated:

When an expert witness has been deposed and later changes that opinion before trial or bases that opinion on new or different facts from those disclosed in the deposition, “it is the duty of the party intending to use the expert witness to disclose that new information to his adversary, thereby updating the responses made in the deposition.”

Id. at 221-22 (quoting Gassen v. Woy, 785 SW2d 601, 604 (Mo. App., W.D. 1990)).  The Green court found that striking the expert’s testimony, while harsh, was not an abuse of discretion.  Id.  See also Sanders v. Hartville Milling Co., 14 SW3d 188 (Mo. App., S.D. 2000); Bray v. Bi-State Develop. Corp., 949 SW2d 93 (Mo. App., E.D. 1997).


In his depositions, Smith was specifically asked what facts he was using as the basis of his opinion that Albanna’s placement of JG’s shunt was below the standard of care.  Smith did not testify that he was considering the fact that the shunt passed through JG’s thalamus, or that failure to place the shunt in the frontal horn was a violation of the standard of care.  We strike the testimony from Smith that either of these acts constituted a violation of the standard of care.


In addition, we note that the Board’s amended complaint alleged that the shunt placement was unusual because “the catheter did not pass through that thalamus and barely reaching [sic] the third ventricle.”  (Am. Compl. at 8) (emphasis added.)  Although this may have been an obvious error that put Albanna on notice that the Board considered the catheter’s penetration of the thalamus to violate the standard of care, the unambiguous wording of the allegation as the opposite of what the Board tried to prove at the hearing reinforces our decision to strike.  We 

strike all testimony that passing through the thalamus is a violation of the standard of care.
  See Duncan v. Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs, 744 SW2d 524, 539 (Mo. App., E.D. 1988).

Albanna objected to Smith’s testimony about whether he agreed with Bailey’s testimony that passing the shunt through JG’s thalamus violated the standard of care.  (Tr. at 249.)  Albanna argued that this opinion was beyond the scope of Smith’s deposition.  We agree and have stricken the earlier testimony.  The Board argued that Smith’s later testimony on this point can be used to rehabilitate Smith’s credibility.  We find it irrelevant to the issue of Smith’s credibility and strike it as well.


Albanna objected to a general question asked of Smith, “Are there any other opinions that rise to the level of a deviation from the standard of care for this patient [JD] that we’ve not covered?”  (Tr. at 154-55.)  We need not rule on the objection because Smith answered, “No.”


4.  Albanna moved to strike Smith’s answers to questions about SM because they were beyond the scope of the depositions.  (Tr. at 172-73.)  Albanna argued that Smith had not testified that Albanna should have obtained a second opinion because of the many failures of SM’s shunts.  The Board cited and we find no opinion rendered in Smith’s depositions that Albanna’s failure to obtain a second opinion was a violation of the standard of care.  This information would have been responsive to the question, “Anything else about SM that we haven’t talked about?” to which the doctor answered, “Not that I’m aware of.”
  We grant the motion to strike this portion of Smith’s testimony.

5.  Albanna also moved to strike Smith’s opinion that surgery on JD was excessive because Smith had not offered this opinion before.  The Board cited and we find no such opinion 

in the depositions.  This information would have been responsive to the question, “Other than the placement of the patient that led to this blood less [sic], is there anything else that Dr. Albanna did in that case that you felt was a deviation from the standard of care?”  Smith answered, “No.”
  We grant the motion to strike this portion of Smith’s testimony.

6.  Albanna objected to a question concerning whether the approach Albanna took in inserting JG’s shunt was a deviation of the standard of care.  The Board asked Albanna’s witness the following question:

Q:  Just given the geography of what we’re looking at here and the different approaches, would you not agree that coming in from the side or the lateral approach increases the odds, however great or minimum they may be, of hitting the thalamus as opposed to the other more standard approaches?

We need not rule on this objection because the witness stated that he was unable to answer the question.


Albanna also argued that using the temporoparietal lateral approach to insert the shunt instead of the frontal approach was not alleged in the complaint as cause for discipline.  We find that the Board’s assertion that the insertion of the catheter as well as its placement was below the standard of care put Albanna on sufficient notice to defend himself against this allegation.


7.  The parties argued at the hearing and in their briefs whether the testimony of 

Dr. Richard A. Roski should be stricken from the record.  The Board argued that Roski’s definition of the standard of care, as he described it in his testimony, was different than the definition used in Missouri.  At the hearing, we overruled the motion to strike, stating that Roski’s definition of the standard of care would go to the value and weight of the testimony, not its admissibility.  (Tr. at 696.)  We affirm that ruling.


8.  The Board objected on the grounds of relevance to the entire testimony of Mary Kay Vasterling, a registered nurse who worked with Albanna.  (Tr. at 812-13.)  We overruled the objection.  The Board later reiterated its objection.  (Tr. at 822.)  We affirm our previous ruling and overrule the objection.


9.  The Board objected to the testimony of Bruce Homan.  (Tr. at 843.)  Homan was one of two witnesses who had been seen by both Albanna and Bailey.  Albanna offered their testimony, along with other evidence including Albanna’s testimony and questions to Bailey during cross-examination, in an attempt to show that Bailey was biased against Albanna.  We overruled the Board’s hearsay objection.
  Both witnesses were allowed to testify that Albanna had performed surgery on them and that Bailey examined them afterwards.  They both testified that Bailey had made negative statements about Albanna and his surgical treatments.

Homan testified that Albanna had performed spinal surgery on him in June or July 1997.  Later he had sought care from Bailey.  Homan testified that Bailey had told him that Albanna performed surgeries just for the money, that Albanna’s surgeries were not necessary, and that Homan was “ruined for life.”
  Homan then went to another doctor and was asked to testify as to what the other doctor had said.  He was also asked to testify about his current doctor’s opinion of Albanna’s surgical treatment.  The Board objected based on hearsay.  Albanna again argued that the evidence was not being offered for the truth of the matter, but to show bias.  The Board 

argued that the evidence would go to the truth of whether Bailey’s diagnosis that the patient was ruined for life and that there was no available help for him was a correct one.

We find that evidence of what other doctors thought of Albanna’s treatment and of Bailey’s opinion is evidence that would go to the truth of what was appropriate treatment and diagnosis.  We sustain the Board’s hearsay objection as to what other doctors said about Homan’s physical condition.


10.  The Board objected to a question asked of Albanna’s witness as to whether other neurosurgeons or orthopedic surgeons would have performed the operation that Albanna performed.  (Tr. at 890.)  We stated that we would take the objection with the case, but then allowed the answer.  We affirm our ruling at the hearing.


11.  The Board objected to the following question:

If a radiologist reviewing the films would make an opinion that no surgery would be required or indicated based on these films at the levels performed by Dr. Albanna, would such an opinion be appropriate in your opinion?

(Tr. at 894.)  The Board objected on the grounds of “vagueness, beyond the scope of his deposition, and I think it’s a hypothetical question which doesn’t include all of the factors necessary to allow the witness to answer.”  Id.  We sustain the objection.


12.  Albanna objected to Exhibits 62-64.  (Tr. at 1206-07.)
  These exhibits, relating to SM, are pharmacy records, a chart showing the length of time she took various medications, and a pharmacy profile.  There is no allegation in the complaint that Albanna prescribed too much medication to SM, and Albanna objected to the exhibits on the basis of relevancy.  The Board argued that the exhibits are relevant to the case because Albanna contended that his shunt 

treatment provided relief to SM.  The Board argued that SM’s drug use is relevant to that defense.  We find that evidence of SM’s drug use has some small relevance to Albanna’s contentions.


Albanna also objected to the exhibits because they were not provided during discovery, but gave us no evidence that he asked for such documents.  We overrule the objection and admit Exhibits 62-64 for what they are worth.

Bias Against Albanna

Albanna argued that Bailey and Young were so biased against him that they were not qualified to provide expert testimony.  We have made findings of fact that could support a claim of bias, particularly against Bailey.  Albanna argued that we should disregard Beal’s testimony because her brother worked with the attorney who filed a lawsuit on behalf of SW against Albanna.  We allow the testimony of all witnesses and find that Albanna’s claim of bias goes to the weight, not the admissibility, of the testimony.  Albanna also offered evidence and made arguments to support a claim of bias against the Board’s investigator.  We make no findings concerning this.  The Board’s rationale in filing the complaint is not a factor in this case because the decision of whether there is cause for discipline is made by this Commission.

Qualifications of Expert Witnesses


Albanna argues that the Board’s expert, Dr. Edward Smith, was not qualified to be an expert witness in this case because of his inexperience in performing the procedures at issue.  The admission or exclusion of expert witness testimony is a matter of discretion.  Whitnell v. State, 129 SW3d 409, 413 (Mo. App., E.D. 2004).  The court stated:

In order for a witness to be qualified as an expert, it must be shown that by reason of specialized experience or education the witness possesses superior knowledge respecting a subject about which persons having no particular training are incapable of forming an 

accurate opinion or of reaching correct conclusions.  If the witness has some qualifications, the testimony may be permitted.  The extent of an expert’s training or experience goes to the weight of his testimony and does not render the testimony incompetent.

Id. (citations omitted).  See also State v. Boone Retirement Center, 26 SW3d 265, 276 (Mo. App., W.D. 2000) (“The recency of the witness’ experience and training goes to the weight and value of her testimony and not to the qualifications.”)


Although Smith testified that he has not acted as a primary surgeon since 1985, he is a board-certified neurosurgeon who continues to assist in surgical procedures.  Upon reviewing Smith’s qualifications, we find that he is qualified to offer expert testimony, and we allow his testimony.


Albanna argues that Dr. Michael Wall is not qualified to offer expert testimony because the Board did not provide Wall with any of the patients’ medical records and because he did not appear at the hearing.  Wall’s deposition was received into evidence.  He testified as an expert on pseudotumor cerebri for the SM case, but did not offer an opinion on Albanna’s treatment of SM.  We find that Wall is qualified to offer expert testimony on pseudotumor cerebri as a condition.  Albanna’s arguments go to the weight of the testimony and not to its admissibility.  We allow his testimony.

Statute of Limitations


On October 22, 2002, Albanna filed a partial motion to dismiss, and on October 30, 2002, the Board filed a response.  Albanna argued that the Board’s allegations pertaining to JG and SM should be dismissed under § 620.154.1,
 which states:


1.  Except as provided in this section, no disciplinary proceeding against any person or entity licensed, registered or certified to practice a profession within the department of economic development, division of professional registration shall 

be initiated unless such action is commenced within three years of the date upon which the licensing, registering or certifying agency received notice of an alleged violation of an applicable statute or regulation.


2.  For the purpose of this section, notice shall be limited to:


(1) A written complaint;


(2) Notice of final disposition of a malpractice claim, including exhaustion of all extraordinary remedies and appeals;


(3) Notice of exhaustion of all extraordinary remedies and appeals of a conviction based upon a criminal statute of this state, any other state or the federal government;


(4) Notice of exhaustion of all extraordinary remedies and appeals in a disciplinary action by a hospital, state licensing, registering or certifying agency, or an agency of the federal government.


3.  For the purpose of this section, an action is commenced when a complaint is filed by the agency with the administrative hearing commission, any other appropriate agency or in a court; or when a complaint is filed by the agency’s legal counsel with the agency in respect to an automatic revocation or a probation violation.


4.  Disciplinary proceedings based upon repeated negligence shall be exempt from all limitations set forth in this section.

*   *   *


8.  This section shall become effective January 1, 1998.  The above statute of limitations shall not apply to any notice received by the agency prior to January 1, 1998.

(Emphasis added.)


By order dated November 4, 2002, we took Albanna’s motion with the case.  The only notice that the Board admitted to receiving about JG was that his name came up in an interview.  Albanna has proven no more than that.  Under the statute, oral notice is not something that 

triggers the running of the three-year period.  We deny the motion to dismiss the allegations concerning JG.


With regard to SM, Albanna alleges and the Board admits in its response that the Board received a written complaint concerning her on January 5, 1998 – more than three years before this complaint was filed on September 23, 2002.  The Board argues that the savings provision in § 516.230 applies:

If any action shall have been commenced within the times respectively prescribed in sections 516.010 to 516.370, and the plaintiff therein suffer a nonsuit, or, after a verdict for him, the judgment be arrested, or, after a judgment for him, the same be reversed on appeal or error, such plaintiff may commence a new action from time to time, within one year after such nonsuit suffered or such judgment arrested or reversed[.]

Albanna argues that this statute does not apply because the statute of limitations applicable in this case is not found in §§ 516.010 to 516.370.  We agree.


The Board argues that the allegations concerning SM should not be dismissed because of the provision that exempts charges of repeated negligence from the limitation period.  We agree that we can consider whether Albanna’s conduct with regard to SM is negligent in order to determine whether there is cause for discipline for repeated negligence.  The Board argues that because it alleged repeated negligence, all grounds for discipline should be “saved” – that we should be able to consider whether the conduct is also incompetent and dangerous conduct.  We disagree.  The statute would be meaningless if a licensing agency could avoid its obvious intent merely by adding a count of repeated negligence to each case.


We deny Albanna’s motion to dismiss the Board’s allegation that Albanna is subject to discipline for repeated negligence for his treatment of SM  We grant the motion to dismiss as to the other potential causes for discipline for his treatment of SM.

Cause for Discipline


The Board alleges that there is cause for discipline under § 334.100.2,
 which provides:


2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by this chapter or any person who has failed to renew or has surrendered the person’s certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *


(4) Misconduct, fraud, misrepresentation, dishonesty, unethical conduct or unprofessional conduct in the performance of the functions or duties of any profession licensed or regulated by this chapter . . . .

*   *   *


(5) Any conduct or practice which is or might be harmful or dangerous to the mental or physical health of a patient or the public; or incompetency, gross negligence or repeated negligence in the performance of the functions or duties of any profession licensed by this chapter.  For the purposes of this subdivision, “repeated negligence” means the failure, on more than one occasion, to use that degree of skill and learning ordinarily used under the same or similar circumstances by the member of the applicant’s or licensee’s profession[.]


Misconduct is the intentional commission of a wrongful act.  Grace v. Missouri Gaming Comm’n, 51 SW3d 891, 900 (Mo. App., W.D. 2001).  Unethical conduct and unprofessional conduct include “any conduct which by common opinion and fair judgment is determined to be unprofessional or dishonorable.”  Perez v. Missouri Bd. of Regis’n for the Healing Arts, 803 SW2d 160, 164 (Mo. App., W.D. 1991).  “Ethical” relates to moral standards of professional conduct.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 398 (10th ed. 1993).


Harmful means “of a kind likely to be damaging : INJURIOUS[.]”  Id. at 530.  Dangerous means “able or likely to inflict injury or harm[.]  Id. at 292.  Incompetence is a general lack of, or a lack of disposition to use, a professional ability.  Forbes v. Missouri Real Estate Comm’n, 798 SW2d 227, 230 (Mo. App., W.D. 1990).  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.  Duncan v. Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs, 744 SW2d 524, 533 (Mo. App., E.D. 1988).

Unprofessional or Unethical Conduct

Unprofessional conduct is conduct that does not conform to the technical or ethical standards of the profession.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 930 (10th ed. 1993).  It includes “any conduct which by common opinion and fair judgment is determined to be unprofessional or dishonorable.”  Perez, 803 SW2d at 164.  Expert testimony may not be required to establish unprofessional conduct under the latter definition.  Id.

Conduct That is or Might be Harmful to a Patient

We note that “conduct or practice which is or might be harmful to the mental or physical health of a patient or the public” is not only vague, by its terms it encompasses many beneficial practices in the medical field.  An obvious example would be chemotherapy.  Much of neurosurgery, properly practiced, “might be harmful” to a patient’s physical health.  In accordance with our decision in State Bd. of Regis’n for the Healing Arts v. Prince, No. 03-0384 HA (Admin. Hearing Comm’n Sept. 24, 2004), we conclude that a practice or other conduct is cause for discipline when its harm or danger (that is, its potential harm) outweighs its potential medical benefit.  Such conduct or practice might amount to negligence, or it might fall short of that standard.
Patient SM

The Board argues that Albanna committed unprofessional or unethical conduct, repeated negligence, and conduct or practice that is or might be harmful or dangerous to the mental or physical health of a patient or the public.  However, we have previously found that much of the Board’s complaint against Albanna for his treatment of SM is barred by the statute of limitations found in § 620.154.1, and his conduct may be at issue insofar as it is relevant to the Board’s allegation of repeated negligence.  Therefore, we address only whether Albanna was negligent in his treatment of SM.

Repeated Negligence


The Board’s complaint alleges that (1) Albanna purported to diagnose PTC without documenting the presence of papilledema in the fundi reflecting a raised ISP
 and/or without documenting a raised intra cranial [sic] pressure, which are required and necessary findings under the applicable standard of care; (2) Albanna subjected SM to dangerous neurosurgery without making a proper diagnosis of her underlying condition; and (3) each of the operations Albanna performed on SM subjected her to additional dangerous neurosurgery, revision or replacement, failed to correct her blurry vision or her headache, failed to follow applicable protocols and the standard of care, and was collectively dangerous mentally or physically to the health of SM.


Repeated negligence is defined by statute as “the failure, on more than one occasion, to use that degree of skill and learning ordinarily used under the same or similar circumstances by the member of the applicant’s or licensee’s profession.”  As the Board has alleged negligence in 

all the counts of its complaint, we need not find that Albanna was repeatedly negligent in his treatment of a single patient.  If we find simple negligence, we would then proceed to determine whether it aggregated with our findings in other counts to draw a final conclusion of “repeated negligence.”  Thus, our first task in analyzing any patient, including SM, as to whom the Board has alleged “repeated negligence,” is simply to determine whether Albanna’s treatment of that patient was negligent.

That said, we do not find that Albanna’s treatment of SM was negligent.  There are many ways to find fault with Albanna’s treatment of her.  He did not document any funduscopic examination, which is required for a standard-of-care examination of a patient in whom PTC is suspected.  He prescribed large amounts of controlled substances for her, to the point that pharmacies refused to fill her prescriptions.  He shunted her a total of nine times in 16 months.  Even though shunt failure is common, this seems extreme.  The Board makes a convincing case that she may never have suffered from PTC at all.  


On the other hand, Albanna noted that SM had headaches, blurry vision, and slit ventricles.  While opinions varied on the significance of headaches and slit ventricles as markers for PTC, most of the experts testified that they were consistent with the syndrome.  Albanna noted that SM had been to an eye doctor and that the eye doctor found no abnormality.  He also documented that she experienced symptomatic relief after he did a lumbar puncture.  While her CSF pressure was not high and fell below the Dandy criteria threshold for pressure consistent with PTC, several experts testified that pressure sensitivity varies considerably among individuals and that it was possible for a patient to experience headache from CSF pressure at 178 mm H2O.


We also note that in deciding whether Albanna failed to use that degree of skill and learning ordinarily used under the same or similar circumstances by the member of the applicant’s or licensee’s profession in diagnosing SM with PTC, we must evaluate his conduct in the context of the physicians who customarily treat PTC – neurologists and other neurosurgeons.  Both Albanna and the Board used experts in both fields to testify regarding SM.  Some had far more experience in diagnosing and treating PTC, which is not extraordinarily common, than others.  Dr. Wall, a neurologist who specialized in the diagnosis and treatment of PTC, testified that neither headache nor slit ventricles was compelling evidence of PTC, but all the other experts agreed that slit ventricles were, in particular.  We measure Albanna’s skill in diagnosing SM not against a national expert in PTC, but against other neurologists and neurosurgeons who customarily diagnose and treat it.  Appraising it in this manner, we find that he did not fail to exercise the degree of skill and learning ordinarily used by a neurologist when he diagnosed SM with PTC and treated her with multiple shunts. 

Patient SW


The Board alleges that Albanna is subject to discipline for his treatment of SW because: (1) Albanna performed inappropriate and unnecessary surgery, (2) there was insufficient evidence to justify the surgery, (3) he improperly inserted a lateral mass screw and lateral mass plate, and (4) he postoperatively failed to adequately monitor the instrumentation inserted.  The Board presented evidence that Albanna’s failure to inform SW that she had other surgical options than the one he recommended fell below the standard of care.  Because this was not an allegation in the amended complaint, we do not address it.


The Board argued that the surgery Albanna performed on SW was inappropriate and unnecessary and that there was insufficient evidence to justify it.  The Board relies on the 

myelogram and CT scan performed on SW on October 30, 1996.  The parties’ experts disagree on the interpretation of the X rays.  Beal testified, consistent with her report, that there was no evidence of spinal stenosis.  She saw nothing to indicate that surgery was necessary for SW.  Bailey and Dr. Melissa Neiman agreed with her assessment.


Smith testified that there was stenosis on several levels.  Albanna’s expert witness, 

Dr. Terry Lichtor, testified that there was sufficient pathology to warrant offering surgery to SW.  Albanna testified that surgery was not the only option he offered to SW.  She could have chosen to accept the situation as it was or continue with the conservative therapy that Albanna had previously ordered.


We find that there was sufficient evidence that offering SW a surgical option was not below the standard of care.  We also find that the Board failed to prove that his conduct in offering the surgical option was misconduct, or unethical or unprofessional conduct.  The Board failed to prove that Albanna’s offer of the surgical option was conduct that might be harmful or dangerous to the patient or the public, or conduct that constituted incompetency or gross negligence.


We turn to the Board’s contention that the type of surgery Albanna performed was inappropriate for SW’s condition.


Smith described the procedure that Albanna performed on SW as a “radical, unwarranted operation.”
  He testified that even if there had been nerve root impingement at C3-4 as Albanna diagnosed, a foraminotomy would have been the appropriate surgery.  Smith testified:

Q:  We’re going through the records and we’ve gotten down to the point where Dr. Albanna has looked at the imaging, he’s looked at 

the patient, he’s indicated in the record what he proposes to do.  And refresh our recollection as to what his proposal was to do for this lady.

A:  Strip the back part of the spine from its protective coverings, put metal plates alongside the spine, and affix the plates to the spine with screws.

Q:  Is there a technical term for that operation?

A:  It’s called a laminectomy and lateral mass fusion.

Q:  Doctor, do you believe that the record that Dr. Albanna had made consisting of the imaging and the examinations, notes he had made justified such an operation?

A: Absolutely not.

Q:  In your judgment, would such an operation have violated the standard of care?

A:  Grossly.

Q:  What in your judgment does the imaging and the record Dr. Albanna made, if anything, justify in the way of surgery for this lady at the time that he made that entry?

A:  If this patient was to undergo surgery, if it had to be done, everything else failing, there were two operations which could have been appropriate.  One would have been an anterior cervical diskectomy with fusion such as was done previously at the other two levels.  The other operation would have been a bilateral foraminotomy posteriorly, which I have already illustrated on the diagram.

Q:  What levels are we talking about?

A:  C6-7.

*   *   *

Q:  Do you believe that the record justified any operation at the level C3-C4?

A:  None.

Q:  Why not?

A:  Because you don’t have imaging sufficient to justify decompressing those foramina period.

Q:  What about the spinal cord at C3-C4?

A:  There is no spinal cord compression at any cervical level.

Q:  Would there be any reason to do the laminectomy and take off the whole back of the spine if there was no spinal compression?

A:  In this case, no.


Smith described the greater risks of doing a four-level laminectomy as opposed to a one level operation:  (1) a longer operation, (2) more blood loss, (3) more chance of spinal cord and nerve injury, (4) higher incidence of and more extensive epidural scarring, (5) more postoperative pain, (6) longer recovery period, (7) prolonged immobilization while waiting for fusion, (8) much more limitation of movement, (9) forces normally acting at C3-4 are transmitted to C2-3, leading to failure at C2-3.


Lichtor testified that the surgical option Albanna chose was within the standard of care, but admitted that he would not have performed this surgery on this patient.
  He would have recommended a foraminotomy.  Albanna defended his decision to perform a more complicated surgery.  He stated that the areas above and below the old fusion received all of the loading forces and were more prone to degenerative changes.  He stated that a one-level procedure would “not address the wholistic [sic] of this patient’s problem as far as the neck is concerned.
  Albanna argued that addressing every level gave SW the best chance of a successful surgery 

without the need for subsequent surgeries.  Smith responded that using this logic, a surgeon might as well fuse the entire cervical spine.


Based on the record before us, we find that Albanna performed an inappropriate operation on SW.  There was insufficient evidence to warrant the very extensive operation he performed.  We find that this conduct constitutes negligence, unprofessional conduct, and conduct that might be harmful to the patient.  We do not find cause for discipline for misconduct or incompetency.


Separate from the issue of whether the surgery was appropriate, the Board alleges that there is cause for discipline because Albanna improperly inserted the instrumentation and failed to monitor it after the operation.  The Board offered no evidence to support these allegations and thus abandoned them.


We find cause for discipline for unprofessional conduct and conduct that might be harmful to the patient for performing an inappropriate operation.  We also find that the conduct was negligent.

Patient JG


The Board alleges that Albanna is subject to discipline for his treatment of JG because: (1) Albanna did not adequately inform JG about the surgery; (2) the shunt was only 1 to 2 mm into the third ventricle, (3) Albanna did not do a CT scan to confirm the shunt placement, and (4) the shunt passed through the thalamus.


Albanna testified that he fully explained the procedure he was recommending.  His operative note stated:

The patient was informed of the hydrocephalus.  Right ventricular peritoneal shunt insertion was discussed and recommended.  The risks, the benefits, the alternatives, the expectation of the procedure was described.


JG and his wife testified that Albanna described the shunt surgery, but did not discuss the risks of the surgery.  JG testified that he was aware that he would be in the hospital for a few days and then would be allowed to go home.  While we do not dispute the credibility of JG or his wife, we note that JG was also unable to remember any specific information about the informed consent discussions with Bailey or Rich.


We find that the Board failed in its burden of proving that Albanna did not adequately inform JG about the shunt surgery.


Smith testified that he agreed with Albanna’s initial diagnosis and that the shunt procedure was surgically indicated.  Smith testified that Albanna’s shunt placement was below the standard of care because he did not go far enough into the ventricle.  Smith testified that in order to meet the standard of care, the catheter should be inserted at least 10 mm into the ventricle.
  Lichtor testified that the fact that the shunt was 1 or 2 mm into the third ventricle was not problematic.  He testified:

Q:  . . .  The first is the fact that the shunt placed by Dr. Albanna ended up being 1 to 2 millimeters into the third ventricle.  You were aware of that from reading the depositions?

A:  I’m aware of that.  I don’t see how that would be a criticism.  I would say that’s perfect.

Q: That was my next question.  Do you have any reason to believe that’s a deviation from the standard of care?

A: The goal is just to get it into the ventricular system, and to put it 1 or 2 millimeters in the third ventricle I think it’s perfect.

Lichtor described the shunt procedure.  He stated that the doctor places the shunt into the ventricle, then looks for spinal fluid.  “That’s the goal is it in the ventricular system.  You can’t really tell exactly how deep you are although shunts have some markings on them.  But basically you put it in until you get spinal fluid.  Then you stop.”
  Albanna also testified about the dangers of pushing the catheter too far into the ventricle.


The Board argued that evidence of JG’s condition after the procedure is evidence that the shunt was improperly inserted.  However, there was evidence of some improvement after the shunt placement.  Both Albanna and JG’s physical therapist noted this.  JG admitted that “at first I was sort of doing better”
 in walking.  The improved gait is some evidence that the shunt was working – at least initially.  If the shunt failed at any time after insertion, this is not an indication that Albanna’s treatment was below the standard of care.  There was considerable evidence that shunt failures and complications are routine.  In addition, JG had suffered head trauma after the shunt insertion.  Bailey admitted that although he thought that it was unlikely, the head trauma JG experienced could have had some effect on the shunt.


The Board failed to prove that Albanna is subject to discipline for improper shunt placement.


Smith admitted that the failure to order a post-op CT scan is not a violation of the standard of care.
  Lichtor also testified that this is not a violation of the standard of care.
  We do not find cause for discipline for failing to order the CT scan.


There was some testimony about the approach Albanna used to insert the shunt.  Lichtor testified that there were three approaches – frontal, occipital, and temperoparietal.  Bailey 

testified that Albanna’s approach created a higher risk and lower likelihood of success.  During cross-examination, he testified:

Q:  Are you aware of any literature which describes the placement utilized by Dr. Albanna as inappropriate?

A:  I’m not sure if you could say inappropriate, but ill-advised.  Because I mean obviously if you understand the anatomy, you want to avoid the risk of passing through important structures.  And so therefore, I mean there is obviously many choices that one can choose.  But one should choose the choice of the least risk, not one of the highest risk.


Lichtor testified that the approach used to insert the shunt was a matter of choice, medical judgment, and experience.  He stated, “I think everyone just gets comfortable doing one approach.  And a lot of it is just experience.”
  Lichtor took issue with Bailey’s assertion that Bailey made the “correct approach” in his operation on JG because there are many approaches.  He testified that Albanna’s approach was not used as often, but was used by his colleagues and was within the standard of care.


We find that the Board failed to prove that the approach Albanna used to insert JG’s shunt was below the standard of care.


Bailey’s main criticism of Albanna was that the catheter passed through JG’s thalamus.  We have stricken testimony concerning the thalamus and thus do not find cause for discipline regarding whether the shunt passed through it.


We have not found that Albanna’s conduct fell below the standard of care.  We also find that the Board failed to prove that his conduct was misconduct, or unethical or unprofessional conduct.  The Board failed to prove that Albanna engaged in conduct that might be harmful or 

dangerous to the patient or the public, or conduct that constituted incompetency or gross negligence.  We do not find cause to discipline Albanna for his care of JG.

Patient LW


With regard to LW, the Board’s case against Albanna turned on whether she contacted Albanna or his office and described conditions that would lead Albanna to suspect post-operative infection.
  The Board’s expert witness, Dr. Smith, testified:

Q:  On patient LW, as I understand your testimony, and as it’s been offered via the discovery deposition that you gave in this case on August 2, your opinion about whether there was a deviation by Dr. Albanna, deviation from the standard of care, depends substantially if not solely upon a factual piece of information regarding whether or not the patient communicated to Dr. Albanna information about postoperative infection?

A:  Yes.

*   *   *

Q:  You hold no other opinion that he deviated from the standard of care other than as we’ve discussed today?

A:  Yes, that’s correct.

Q:  So should the Board find or should the Commission find that there was not information about the patient’s postoperative condition in a manner that suggested an infectious process was occurring communicated to Dr. Albanna, then he met the standard of care with regard to that patient?

A:  Correct.


As noted above, all testimony that LW contacted Albanna or his office and described conditions that would lead Albanna to suspect infection is hearsay, and we have sustained the 

objection against its admission.  Albanna countered this with his testimony and the testimony of his nurse.


Albanna testified that he had a “very good record keeping culture” in his office.
  He testified that his staff would record any problems that patients related and would contact him if necessary.  He testified that he knew nothing of LW’s symptoms that might indicate infection until he learned that she had been admitted to the hospital.
  His testimony is confirmed by his discharge summary dated April 19, 1999.  The summary, signed by Albanna, stated:

The patient, upon her discharge from the hospital, was doing relatively [sic] except for incisional soreness.  The incision has healed very well.  Apparently she had some minor drainage per her family . . . .  The family did not report the drainage.  The patient was disinclined to; Friday was the 16th of April.  On Saturday the drainage increased, but the patient started to experience headaches, nuchal rigidity and generalized malaise.  The family still did not report her symptoms to us.  I was not on call the weekend of the 16th, 17th and 18th of April.  Dr. Peter Ewing was on call, and he received a call on Sunday where the patient was reported to show signs of drainage with headache and severe low back pain.  They were asked by Dr. Ewing to immediately go to the emergency room in Sullivan, Missouri, and from there they transferred the patient to the progressive care unit, a stepdown intensive care unit at St. Anthony’s Medical Center.

Upon arrival of the patient she had a significant amount of wound drainage, and then went into a code whereby respiratory insufficiency was reported.  The patient could not be resuscitated.  The patient was found to be brain dead and subsequently pronounced the day of the 19th of April.  The husband of the patient indicates that [LW] refused to go to the hospital for the last five days because she had an appointment to see me on Monday, today, the 19th of April, for her brace to be adjusted.  She also was anorexic and was unwilling to eat for the last nine days.  These symptoms were unreported by the family to anyone [sic] of us.


LW’s medical records included notations of telephone conversations between LW and Albanna’s staff.  The nursing notes were very detailed.
  Two notes dated April 12, 1999, stated:

Pa. called wanting a script for Percocet.  Also wants to speak to Maria re: other problems she is having (phone number given)

Pt requesting refill of Percocet – will have daughter pick it up – also states brace is too big – Pt is wearing a small – Will call Laura [with] Pruitt medical & call pt back – Scripts ready – RTC appt given 5-5-99 @ 12:00 – Pt aware to have x-rays prior to appt & bring films.

A note dated April 14, 1999, stated:

Spoke [with] Laura from Pruett – appt for brace fitting 4-16-99 @ 11:00 – Informed pt of above – does not want to drive into St. Louis – states she will have husband readjust & call back[;]

and a note dated April 15, 1999, stated:

Pt called – left message [with] receptionist to cancel brace fitting appt.


Maria Nelson, Albanna’s nurse who wrote the last three notes, testified:

Q:  During this phone call, do you know if there was any discussion at all about any type of postoperative complications of any sort?

A:  When they call and have any kind of pain, I always ask specific questions.  And I remember talking to [LW] and I asked her – because she had been in the hospital a little bit longer, I asked her if she was having any drainage, any swelling, any fever, anything that would lead me to believe that she was having problems other than the brace fitting wrong, which she thought that’s what was going on.  She denied any problems at all other than she felt the brace was too big.

Q:  When you were involved with patients prior to surgery, as part of your teaching did you talk about postoperative complications to be alert for?

A:  Oh, definitely.

Q:  Would that have included such things as drainage, swelling, fever?

A:  Definitely.  I go over that in detail.  After you get home from the hospital, if you have any drainage, any swelling, any change in pain, any fever, you’re to call and let us know.  If we’re not there, you call the exchange.

Q:  As part of your documentation, if a patient called up after surgery with something that seemed to be an important finding to you, would you record that?

A:  Oh, definitely.

Q:  Would drainage, swelling, fever be more important than even the brace feeling uncomfortable?

A:  Oh, gosh, yes.


We find Nelson’s testimony credible that LW never told her of symptoms that would lead her to suspect any problem other than the poorly fitting brace.  The Board failed to prove that Albanna was aware of LW’s symptoms.  Absent this, the Board’s own expert found no violation of the standard of care or other problem in Albanna’s treatment of this patient.  We do not find cause to discipline Albanna for his treatment of LW.

Patient JD


The Board argues that Albanna is subject to discipline for his treatment of JD in that: 

(1) Albanna performed a microdiskectomy as opposed to an open diskectomy; (2) he operated at the wrong interspace level of JD’s spine; (3) he removed disk material at the wrong level; (4) he failed to remove disk material at the correct level; and (5) he used a Wilson frame in the operation.


Schoedinger, who operated on JD after Albanna, testified that performing a microdiskectomy as opposed to an open diskectomy increased the risks of operating at the wrong 

level and the risk of failing to remove the entire disk.  He did not testify that performing one surgery over another violated the standard of care.  There are also advantages to performing a microdiskectomy instead of an open diskectomy in that there is less scarring and less disruption of the back musculature.  Albanna chose to perform the minimally invasive surgery.  The Board failed to prove that this decision was below the standard of care.


Smith stated that Albanna operated at the wrong interspace level of JD’s spine.  However, he agreed that if Albanna realized he was at the wrong level before taking out disk material, the mere fact of beginning the operation at the wrong level would not be a violation of the standard of care.
  Another expert testified that “it happens to most everybody who does enough spine work.”
  Albanna admitted that he made his initial incision in JD’s back at the L3-L4 level of her spine.  He testified that he did not find the pathology he expected, ordered an X ray, and moved down to the correct level where he removed the disk.  The Board failed to prove cause to discipline Albanna for beginning surgery at the L3-L4 level when the pathology was at the L4-S1 level.


The Board argues that Albanna is subject to discipline for removing disk material at the wrong level.  The operation record notes that Albanna entered at the wrong level and notes that there was no evidence of a herniated disc at that level.
  There was no indication in this report that Albanna removed any disk material at this level.  Albanna testified that he did not do so.  The operation record describes the surgical procedure of removing the disk after Albanna had ordered X rays and had moved to the lower level of JD’s spine.


Smith was unable to testify regarding whether disk material was removed at the wrong level.
  Schoedinger testified that he could not determine whether Albanna had removed any bone material at the L3-L4 level.
  Albanna’s medical records and his testimony indicated that he found and removed disk material from the lower level – the correct L4-S1 level.  The Board failed to prove that Albanna is subject to discipline for removing disk material at the wrong level.



The Board also alleges that Albanna failed to remove disk material at the appropriate L4-S1 level.  The Board relies on the Schoedinger’s deposition, JD’s subsequent surgeon, to establish this, and Schoedinger’s deposition testimony is credible, specific, and supports the Board on this point.  However, Albanna’s evidence to the contrary is also credible and specific.  Certainly Albanna has a motive to testify that he performed the operation on JD properly, and if the only evidence to that effect was his testimony at the hearing, we would consider his motive and might discount the testimony accordingly.  However, his contemporaneous operative notes clearly reflect that he began the operation at the wrong level, took an X ray, moved to the correct level, and removed disk material.  It is difficult to imagine that he would have fabricated such a record at that time.  Furthermore, there is evidence that JD’s condition improved after Albanna’s operation during the brief interval between her surgery and subsequent automobile accident.


Given the state of the record – with two equally credible sources testifying to two opposing, mutually exclusive positions – we must find that the Board did not carry its burden to establish by a preponderance of the evidence that Albanna failed to remove disk material at the appropriate level.  


The Board’s expert testified that the use of the Wilson frame was inappropriate because of JD’s size and weight (212 lbs).
  He testified that the use of the wrong frame was responsible for the excessive bleeding, stating: “When you build pressure on the abdomen, you increase the back pressure on the venous system, which then backs up into the epidural space, and that dilates the veins in the epidural space making them more prone to bleed.”


Albanna testified, “I love the Wilson frame.”
  He testified that he preferred it to other types of frames because it is less problematic for a variety of patients’ sizes and shapes.  He testified that it was an appropriate frame to use for JD and that its use did not cause JD’s blood loss.  He testified that the Wilson frame was the only frame available at Anderson Hospital where the surgery was performed.  Roski testified that he would have used the Wilson frame for JD if it were the only frame available.  He testified:

Q:  Would using a Wilson frame like this on a patient like JD given her size, body habitus and things of that nature be a deviation from the standard of care?

A:  Not at all.

Q:  If you found that only this Wilson frame was available in your hospital, would you think it appropriate to cancel the surgery until you could get a different frame in?

A:  No.


The manufacturer’s guidelines for the Wilson frame clearly contemplate its use on someone weighing between 200 and 300 pounds because special instructions for its use under those conditions are listed.  Both Roski and Albanna testified as to many different reasons for 

excessive bleeding during surgery, including a cause that was noted in Albanna’s discharge summary for JD.


The Board failed to prove that Albanna is subject to discipline for using a Wilson frame in JD’s surgical procedure.


The Board failed to prove that Albanna’s conduct in treating JD fell below the standard of care.  We also find that the Board failed to prove that his conduct was misconduct, or unethical or unprofessional conduct.  The Board failed to prove that Albanna engaged in conduct that might be harmful or dangerous to the patient or the public, or conduct that constituted incompetence or gross negligence.  The Board failed to prove that Albanna is subject to discipline for his treatment of JD.

Patient CW


The Board argues that Albanna is subject to discipline for his treatment of CW for:  

(1) failing to perform appropriate diagnostic procedures and testing to properly diagnose CW’s condition prior to surgery, including but not limited to a bone scan and/or diskogram; (2)
failing to secure appropriate informed consent from CW informing him of available treatment options and that Albanna intended to make an off-label use of certain medical devices; (3) performing a fusion on CW that was “contraindicated and not supported by the imaging and clinical picture presented”; (4) performing a surgical procedure on CW in a manner that was substandard and below the accepted standard of care in a number of ways; (5) failing to make and record proper operative notes; (6) failing to recognize the surgical errors and thereby losing the opportunity to stabilize the spine; (7) failing to provide adequate post-surgery followup care; and (8) falsely reporting post-operatively that there was a good fusion in CW’s back when imaging did not support that conclusion.


Several of these allegations cannot be logically separated.  Our conclusion on whether a fusion was indicated for CW (3) is inextricably intertwined with whether Albanna performed sufficient and appropriate diagnostic procedures (1).  Likewise, our analysis of whether Albanna’s operation on CW was technically deficient (4) cannot be separated from the question of whether he failed to recognize his surgical errors (6).  Thus, we combine those discussions below.

Diagnostic Procedures and Testing/Decision 

to Perform Fusion – (1) and (3)


The Board argues that Albanna was negligent because he failed to perform appropriate diagnostic procedures and testing prior to surgery.


The Board’s expert, Dr. Thomas B. Freeman, testified that Albanna failed to take appropriate history and failed to perform an adequate physical examination in that he did not palpate CW’s back and did not document salient factors that should have been investigated before making the decision to perform a fusion.  Freeman stated:

He didn’t document a relevant exam in virtually every aspect of the exam.  So to say a patient can walk and has good strength or has a little weakness misses the issues relevant to the exam appropriate for needing a fusion.  The exam for deciding whether someone needs a diskectomy doesn’t include issues that you would look at when you’re deciding whether or not a patient needs a fusion.

Albanna testified that his physical examination was sufficient.  Albanna’s expert, Dr. David L. Wilkinson, testified that Albanna’s examination and findings were consistent with a herniated disk.  We find that Albanna’s physical examination did not fall below the standard of care.


Freeman testified that the standard of care was to wait six months before performing fusion surgery and that the amount of time between CW’s injury and his surgery was three 

months.  Freeman testified that the doctor should use this time to try other procedures in order to determine that fusion surgery is appropriate.  Freeman stated that Albanna should have tried conservative therapies such as massage, chiropractic care, trigger point injections, or muscle relaxants.  Albanna responded that CW had already been under the care of a chiropractor and that such treatments had already failed.  Wilkerson testified that waiting an additional three months would not have made any difference and that there could be a risk to waiting.
  Albanna also testified that there were risks in delaying surgery, including the risk that CW would develop footdrop (inability to lift the foot).


Although Albanna did not ensure that all possible conservative therapies were attempted on CW, he was aware that CW had already been treated by a chiropractor and that certain conservative therapies had been attempted.  We find no cause for discipline for failing to wait six months or for failing to attempt a further course of conservative treatment.


Freeman testified that Albanna failed to adequately differentiate between “bony” or discogenic pain resulting from the disk itself, and muscular pain, which is what the majority of people suffer from.
  Dr. David S. Raskas testified that while there is no way to rule out muscular pain, he considered that CW’s pain was most likely caused by disk protrusion, but this does not directly address the issue.
  None of the experts questioned that CW had a protruding disk or that a diskectomy was warranted.  However, Freeman testified that the MRI on CW did not show disk problems that would lead to the type of back pain helped by a fusion – that is, pain centered in the disk itself rather than muscle pain caused by the disk protrusion – and therefore Albanna should have ordered more tests before performing fusion surgery.  Freeman testified 

that Albanna should have ordered a bone scan, a lumbar brace, and a diskogram.
  Albanna testified that the tests he ordered provided sufficient information to make the diagnosis.
  Wilkinson testified that other tests were unnecessary.
  He countered Freeman’s recommendations, calling a diskogram “one of the most horrible tests known to man” and a test that he did not find helpful.
  He testified that he had never used a bone scan in evaluating a disk problem.  But Wilkinson also testified he would have performed only a diskectomy on CW.  This is not inconsistent with Freeman’s position that the MRI was sufficient to indicate the diskectomy but not the fusion.


We find Freeman’s testimony persuasive that additional diagnostic procedures were necessary before subjecting CW to a fusion as well as a diskectomy.  We find that Albanna’s failure to differentiate between muscular and disk pain through such procedures violated the standard of care and was conduct that was harmful to the patient.


The Board argues that Albanna performed a greater level of surgery than was necessary for CW’s condition.  Dr. David S. Raskas, an orthopedic surgeon, testified that based on his review of CW’s medical records and test results, he would have performed the fusion.  He testified that performing only the diskectomy in this situation would leave the patient with a less than 50% chance of a good result.
  He testified as follows:

Q:  Well let’s talk about [CW].  Was the fact that his disk was central, does that play a part in your opinion that a fixation was necessary?

A:  Yes.

Q:  And why?

A:  I think I already covered this, I thought that I told you that the findings on the MRI, his historical complaints, his physical examination made me believe, and through my experience and the experience of others that a decompression surgery alone would have met with failure.


Freeman testified that surgery should have been limited to a left-sided diskectomy at the L4-5 level.
  He stated that the decision to perform fusion surgery rather than the simple diskectomy was not just a matter of medical judgment, but was “way over the line.”
  Freeman countered Albanna’s argument that the fusion surgery was appropriate because CW would have required the surgery later.  Freeman testified that the chance that CW would have required additional fusion surgery later would probably be one in ten to twenty – “not greater than 50 percent by any stretch of the imagination.”
  Freeman also countered Albanna’s argument that the surgery was appropriate because CW was a construction worker with an active lifestyle.  Freeman stated:  “Saying that a patient has an active life-style is not a reason to fuse an obese patient that has just a routine disk.”
  Albanna’s expert witness, Wilkinson, testified that while he believed some surgeons would have performed a fusion under these circumstances, he would not have, but would have performed a microdiskectomy.
  Wilkinson was asked on direct testimony:

Q.  Do you believe a fair number of surgeons would have done the fusion rather than the procedure you were talking about [microdiskectomy] or do you have any basis?  

A.  I can’t answer that.  I don’t know that answer.  I have to tell you what I would do.


This testimony does not support Albanna’s position that his decision to perform a fusion in this case was “consistent with the degree of skill and learning ordinarily used under the same or similar circumstances” by another neurosurgeon.  The testimony of Dr. Raskas, an orthopedic surgeon,
 does, but we find Freeman’s testimony on this point more convincing.  We find that performing fusion surgery on CW rather than the simpler diskectomy procedure was a violation of the standard of care and was conduct that was harmful to the physical health of the patient.

Informed Consent – (2)


The Board argues that Albanna did not explain the options and risks of surgery to CW and thus did not have informed consent to perform the operation.  Freeman described informed consent as a process in which the doctor explains to the patient the procedure, options, rationale, potential complications, and benefits of a procedure, and answers the patient’s questions.
  Freeman testified that Albanna violated the standard of care because he did not inform CW that there were other surgical options than a fusion with Ray cages that could have addressed his condition.  CW and his wife testified that Albanna described only the operation he had decided to perform.
  Albanna showed them models and gave them a brochure about the cages he planned to insert.  Wilkinson testified that Albanna’s documentation of his informed consent discussions was good.
  He also testified that the standard of care required a surgeon to outline the basic options of surgery.
  Several of the experts, including Albanna’s expert, testified that there were at least three options that would have been appropriate for CW – a microdiskectomy, 

an open laminectomy, and an open laminectomy plus fusion.  The fusion operation that Albanna performed was the most intrusive and had the longest recovery time.


We have already found that we believe the testimony that the simple diskectomy would have been sufficient to treat CW’s condition.  We find that Albanna should have told CW that there were less intrusive options available to him.  Albanna violated the standard of care in failing to do so.


The Board also argues that Albanna’s use of Pro Osteon was “off label” because it was not approved by the FDA for use in the spine and that the standard of care for off-label use required informed consent from the patient.  Freeman testified that Albanna violated the standard of care because he did not describe the off-label use he intended to make of Pro Osteon.  Wilkinson testified that he did not use bone matrix products, but that it would not fall below the standard of care to use an off-label product if it would help the patient.
  This testimony did not address Freeman’s criticism.  Freeman did not find fault with Albanna for using the product,
 but for using the product without CW’s consent to do so, and neither of Albanna’s experts countered this testimony.  CW testified that Albanna described the possibility of taking bone from the hip rather than using the Pro Osteon.
  


We find that Albanna violated the standard of care in failing to get CW’s informed consent to use Pro Osteon off label.

Surgical Procedure – (4) and (6)


The Board argues that Albanna’s conduct in performing the surgery on CW was below the standard of care in that he (1) placed the Ray cages improperly in that he (a) placed the left 

cage too far to the right over the midline; (b) put the right cage in too far over to the right side; (c) left the cages touching each other; and (d) left the cages positioned within the vertebral body.  The Board also argues that Albanna’s surgical procedure was technically deficient in that (2) he performed more and greater surgery than was necessary; (3) he destabilized the facet joints; 

(4) he used Pro Osteon without obtaining CW’s informed consent; and (5) he failed to notice during or after surgery that the Ray cages were improperly placed.  Several of these allegations are duplicative of ones previously discussed.  We discuss in this section Albanna’s placement of the Ray cages, whether he improperly destabilized the facet joints, and whether he should have noticed the alleged errors during or after the surgery.

A.  Placement of the Ray Cages


Although there was testimony that the Ray cage is no longer used, the Board did not allege that Albanna’s choice of the Ray cage over another cage was inappropriate at the time of the operation.  However, Freeman testified that Albanna placed the first cage – the left side cage – too far to the right, and that the cage crossed the midline by five to seven millimeters.  Raskas disagreed with this opinion.
  He testified that he believed that the left cage migrated after the operation.
  Albanna testified that his placement of the cages was correct.  Wilkinson testified:

I think every time we put them in there’s going to be a little bit of encroachment on one side or the other.  I’m not certain that that has any real bearing on whether the fusion will occur.

Wilkinson admitted that a surgeon did not want the cage placed too far to one side.  Because the cages are weight-bearing structures,  the surgeon should aim to place the two cages as 

symmetrically as possible on both sides of the disk space so that they will “share the load” evenly.


We believe that Albanna did not place the Ray cages symmetrically on both sides of the midline of the disk space.  However, whether this rises to a level of violation of the standard of care is a question of degree.  Freeman testified that any surgeon could misplace a cage,
 and Wilkinson testified:  “I don’t think you can get these things exactly one side and one side.”
  We do not find that the asymmetric placement of the Ray cages, by itself, violated the standard of care.


There was considerable testimony about whether the two Ray cages were touching.
  Freeman testified that in his opinion, the cages were touching when Albanna completed the surgery.  Raskas stated that the cages were not touching.
  Wilkinson testified that he did not think that the cages were touching.
  Albanna argued that the lumbar X ray dated September 25, 1998, showed a gap between the cages.  Freeman explained that the gap is seen on the X ray because the cages were round and what was being reflected was the gap at the top of the circle.  Freeman referred to a CAT scan performed on October 29, 1998, showing that the cages were touching at the widest part of the circular cage and that the threads were interlocked in a sawtooth fashion.
  Although Freeman postulated, by comparing the position of the cages on various films from the date of surgery through October 29, 1998, that the October film fairly showed that the cages were touching immediately after surgery on June 13, 1998, we are unwilling to make that 

leap.  There is too much uncertainty in the record to determine whether the cages were touching at the time inserted them or immediately post-operatively.


The Board did not carry its burden to show that Albanna’s placement of the Ray cages fell below the standard of care.

B.  Destabilization of the Facet Joint


Freeman testified that Albanna misplaced the first Ray cage, then because of that could not place the second Ray cage without removing much more bone; specifically, all of the lamina up to and including half of the facet joint.  Furthermore, he claimed that this destabilized the joint, leading to an unstable structure, reducing the likelihood that the vertebrae would fuse.

A:  The postoperative film CAT scan demonstrated quite clearly that the entire lamina out to the facet joint was taken and the facet joint was removed, so only half the facet joint was left, the other half was completely removed so there was absolutely no stability in that facet joint.  So now you’ve got a much wider decompression than what is standard for cages that are put in in what’s called a stand-alone fashion.

If the joints are intact in back, then as you bend the spine won’t open up in back.  And so if there’s two cages in the front with bone in them, they have a good chance of fusing.  Once the spine opens every time you flex and bend, then that bone will never fuse because the spine is going up and down like an accordion and the bone will never get a chance to fuse.

So therefore, by starting with one cage going off to the side too much, that forced Dr. Albanna to destabilize the spine in back in order to get the second cage in.  So that triggered the next step, which is he didn’t recognize the problem, and we get x-rays intraoperatively and the intraoperative x-rays clearly would demonstrate this because all the postoperative x-rays show quite clearly that the cage was not in a good position.

There are several ways to compensate for this problem.  Number one is to take the first cage out and reposition it in the correct position before going to your second cage.  That was not done.  

The next thing is if all the cages end up off to the side, the first cage being right very close to the midline and the second one being way off to the side, which is what happened in this case, if you destabilize the joints in the back so the spine is no longer stable, then the next step would be to stabilize that spine somehow to compensate for the error.

Q:  Did he do that?

A:  He did not do that.


Although Dr. Raskas testified that he used to take out both facet joints when he did a fusion, no persuasive testimony countered Freeman’s that Albanna’s surgical technique in this case destabilized CW’s spine and contributed to the failure of his fusion.  We find that this aspect of Albanna’s surgical technique fell below the standard of care.

C.  Failure to Recognize Surgical Errors


Freeman summarized his opinion of Albanna’s performance in CW’s operation as follows:

Any surgeon can put a cage in off, but to not recognize it and not fix it is – and to leave it and to not accommodate the problem in one way or another is a violation of standard of care, particularly when so many errors are made and not recognized.  

We found that Albanna’s initial placement of the first cage crossed the midline of the disk space.  In and of itself, this was not a violation of the standard of care.  However, it caused him to widen the surgical decompression to the point that he destabilized CW’s spine by taking the entire lamina to the facet joint and removing half of the facet joint, leaving no stability in that facet joint.  This prevented the bone from fusing.  This problem could have been addressed – as Freeman said, by removing the cages and replacing them, or by otherwise stabilizing the spine through the use of additional instrumentation.  We find that Albanna’s failure to recognize this 

problem and correct it is a violation of the standard of care, unprofessional conduct, and conduct that was harmful to the mental and physical health of his patient.

Operative Notes – (5)


The Board argues that Albanna’s conduct fell below the standard of care in that he failed to record proper operative notes.  The Board argued that he left out many significant facts about the operation that should have been included.  Freeman testified that the operation described in CW’s post-operative notes was not a complete description of what occurred.  Freeman testified that Albanna did not perform a microlaminectomy as noted in the notes, but instead removed the entire lamina to the facet joint.  Albanna did not document that he destabilized the spine in order to insert the second Ray cage.  We find that Albanna’s failure to document the full extent of the operation fell below the standard of care.

Failure to Provide Adequate 

Post-Surgery Followup Care – (7)


The Board presented no other evidence that Albanna failed to provide adequate followup care.  We do not find cause to discipline for this reason.

Falsely Reporting a Good Fusion – (8)

The Board argues that Albanna falsely reported that there was good fusion in CW’s back when the imaging revealed that there was no fusion, and that Albanna failed to provide adequate post-surgery followup care.  As noted in our findings of fact, Albanna charted that CW’s fusion was progressing when testimony about the post operative X rays and the later surgery showed that there was no fusion.  But even Albanna’s expert, Raskas, testified that by July 14, 1998, the left cage had begun to migrate.  It eventually pulled back from the vertebral body into the spinal canal, and Wilkinson agreed that by October 1998 it had backed out.  Yet even as of November 7, 1998, Albanna dictated a note that said, “His diagnostic x-rays and CT scan of the lumbosacral 

spine show unchanged position of the Ray cages at L4-L5 and fusion in progress.”
  By that time the cage had pushed into the nerves, leading to progressive burning pain in CW’s leg.
  


We have no evidence that Albanna intentionally misrepresented information in his notes.  Therefore, we do not find that he committed misconduct or was dishonest.  However, we find that Albanna’s representation that CW’s fusion was progressing when there was no fusion fell below the standard of care.  


We find cause to discipline Albanna for unprofessional conduct and conduct that might be harmful to a patient and for repeated negligence in his treatment of CW  We find that Albanna’s treatment of CW demonstrates a general lack of, or lack of disposition to use, his professional ability, and we therefore find cause to discipline Albanna for incompetence.

Summary


Albanna is subject to discipline under § 334.100.2(4) and (5) for his treatment of SW and CW.  He is not subject to discipline for his treatment of the other patients.


Throughout this case, experts who testified portrayed Albanna as an “aggressive” surgeon, often in contrast to their self-description as “conservative.”  Some of them also characterized Albanna as a surgeon who treats patients with difficult and dangerous conditions that others might not treat.  Although the record indicates that he has over-diagnosed and over-treated certain patients, it also indicates that he has attempted to treat patients that other neurosurgeons might not.  In accordance with § 621.110, the degree of discipline for a licensed professional lies within the discretion of the licensing board, not with this Commission.  Albanna’s willingness to treat patients that others would not may be a double-edged sword, but it 

has a positive side that we believe should be taken into account by the Board in determining the appropriate degree of discipline in this case.


SO ORDERED on December 27, 2004.



________________________________



KAREN A. WINN



Commissioner

APPENDIX – 02-1469 HA

1. Cervical traction:  an immobilization of the neck muscles.

2. Central spinal stenosis:  a narrowing of the spinal canal to the point where it is compressing the spinal cord.

3. Cord compression:  the spinal cord is being pressed upon.  

4. CT Scan:  an X ray procedure used to display the body in cross-section.

5. Disk herniation:   an abnormal protrusion of part of the disk.

6. Hydrocephalus:   blockage of the circulation of reabsorption of fluid.  The fluid pressure builds up and compresses the brain.  It is commonly known as water on the brain.

7. Foraminal stenosis:  a narrowing of the tunnel that the nerves exit.

8. Hypertrophic degenerative facet disease:  occurs when there is osteoarthritis of the facet joints.

9. Instrumentation:  a metal device that is used to support the spine.  Plates and cages are forms of instrumentation.

10. Laminectomy:  excision of the posterior arch of a vertebra.

11. Microdiskectomy:  a procedure in which the doctor goes through the interlaminar space between the lamina and widens the space.  The intervertebral disk is removed.

12. MRI:  uses radio waves and computer technology to produce two dimensional images in any plane of the body.

13. Myelogram:  an X ray procedure in which dye is introduced into the subarachnoid space and the dye diffuses through the spinal fluid.  

14. Nerves:  Motor nerves are the nerves that exit the brain and command other parts of the body to function.  Sensory nerves are the nerves that go into the brain and provide data.

15. Neurological system:  consists of the brain, which is connected through the brain stem to the spinal cord.

16. Neurosurgery:  is a type of surgery that deals with treatment for problems in the brain, spinal cord, peripheral nerves and their surrounding structures, and the skull.  Neurosurgeons address such disorders as herniated discs, slippage in the spine, brain tumors, and aneurysms.

17. Shunt: a diversion device to carry fluid from one place to another.  

18. Spinal column:  “the axial skeleton of the trunk and tail of a vertebrate consisting of an articulated series of vertebrae and protecting the spinal cord – called also backbone.”

19. Spinal cord:  “the cord of nervous tissue that extends from the brain lengthwise along the back in the vertebral canal, gives off the pairs of spinal nerves, carries impulses to and from the brain and serves as a center for initiating and coordinating many reflex acts[.]”

20. Spinal fusion:  connecting one vertebral body to the next vertebral body so that there is no motion between the bodies.

21. Spondylolysis:  “dissolution of a vertebra.”

22. Wilson frame:  a set of padded parallel rails in a semicircular arch that is placed on top of the operating table.  
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	�Tr. at 28.


	�Pet’r Ex. 56 at 68.


	�Pet’r Ex. 57 at 42.


	�Id. at 43.


	�Pet’r Ex. 56 at 73. 


	�There is also testimony from Albanna and his expert witness that passing through the thalamus is a complication of the shunt procedure, but not a deviation from the standard of care.  (Tr. at 285, 1045.)


	�Pet’r Ex. 56 at 67.


	�Pet’r Ex. 56 at 75.


	�Tr. at 344.


	�“Exposing a witness’s bias on cross-examination or by extrinsic evidence is a valid form of impeachment.”  Dick v. Children’s Mercy Hosp., 140 SW3d 131, 142 (Mo. App., W.D. 2004).


	�We also note that Bailey admitted that he had made negative statements to another patient to the effect that  it was likely that Albanna had killed 20 patients and maimed 80 others.  (Pet’r Ex. 11 at 85, 93.)  He also admitted that he had made a statement to a patient that doctors use plates only for monetary reasons.  (Id. at 78.)  The two patients’ evidence suggesting that Bailey is biased against Albanna is insignificant when compared to evidence that Bailey himself provided in his testimony and letters.


	�Tr. at 841.


	�Albanna did not object to Exhibit 65.  (Tr. at 1277.)


	�Statutory references, unless otherwise noted, are to the 2000 Revised Statutes of Missouri.


	�The language in subdivisions (4) and (5) setting forth the grounds for discipline has not been changed from the 1987 RSMo Supp. to the present. 


	�The Board does not define this term.  We assume that it is intended to refer to intracranial pressure.


	�The Board also alleged in its complaint that Albanna violated the standard of care by using an unvalved shunt system and failing to advise SM of the risks of surgery or alternative treatments, but it abandoned those allegations.  (Tr. at 13.)


	�Tr. at 71.


	�Id. at 81-83.


	�Tr. at 87-88.


	�Id. at 301.


	�Id. at 1140.


	�Tr. at 88.


	�Again, we note that the amended complaint alleges that the catheter placement was unusual because it did not pass through the thalamus, the opposite of evidence offered by the Board. 


	�Pet’r Ex. 3 at 1105.


	�Tr. at 145.


	�Id. at 284.


	�Tr. at 286.


	�Id. at 436.


	�Pet’r Ex. 11 at 45.


	�Tr. at 218.


	�Id. at 284.


	�Pet’r Ex. 11 at 40.


	�Tr. at 283.


	�We agree with Albanna that by failing to present evidence or argument, the Board has abandoned the remainder of its allegations in the complaint regarding Albanna’s treatment of LW.


	�Tr. at 199-200.  The Board also offered Smith’s deposition testimony to make its case with regard to LW.


	�Tr. at 1058.


	�Id. at 1063.


	�Pet’r Ex. 4 at 1635.


	�Pet’r Ex. 4 at 1355.


	�Tr. at 928-29.


	�Tr. at 168, 176.


	�Id. at 625.


	�Pet’r Ex. 5 at 2117.


	�Id. at 2118.


	�Tr. at 176.


	�Pet’r Ex. 16 at 10-11.


	�Pet’r Ex. 57 at 66.  Even though Smith testified at the hearing, the Board agreed to use the video deposition testimony from Smith to make its case with regard to JD  (Tr. at 162.)  Smith was cross-examined at the hearing.


	�Pet’r Ex. 57 at 66.


	�Tr. at 1081.


	�Id. at 634.


	�Pet’r Ex 8 at 59.


	�Tr. at 552.


	�id. at 1104.


	�Freeman testified that approximately 90% of people with back pain have primarily muscular back pain.  (Pet’r Ex. 8 at 17.)


	�Resp. Ex. PPPP at 36.


	�Pet’r Ex. 8 at 22-23.


	�Tr. at 1111.


	�Id. at 549-50.


	�Id. at 550.


	�Resp. Ex. PPPP at 31.


	�Id. at 41-42.


	�Pet’r Ex. 8 at 58.


	�Id. at 108.  Freeman testified that while he would only have performed a left-sided diskectomy, the decision to perform bilateral surgery was a decision within a doctor’s medical judgment.  If Albanna had performed a bilateral diskectomy without the fusion, Freeman would not have considered it a violation of the standard of care.  Id. at 108-09.


	�Id. at 109.


	�Id. at 57.


	�Tr. at 560.


	�Id. at 561.


	�We assume, for purposes of this decision, that an orthopedic surgeon who routinely performs fusions would be considered an “expert in the field” for purposes of § 490.065.


	�Pet’r Ex. 8 at 52.


	�Tr. at 367-69, 415-17.


	�Id. at 576.


	�Id. at 581.


	�Tr. at 565-67.


	�On the contrary, Freeman testified that if the surgeon can avoid using bone from a hip graft, “that’s a great thing to do.”  (Pet’r Ex. 8 at 33.)  Freeman stated that he considered the Pro Osteon use a “minor variable” in determining why the cages did not fuse.  (Id. at 34.)


	�Tr. at 368.


	�Resp. Ex. PPPP at 55-56.


	�Id. at 60.


	�Tr. at 575.


	�Pet’r Ex. 8 at 42.


	�Tr. at 575.


	�In addition to the testimony that we outline in this order about whether the cages were touching, Albanna offered the testimony of Dr. Greg Cizek.  We sustained the Board’s objection to Cizek’s opinion based on the fact that he was listed only as an expert witness for Patient SW and because the testimony as it related to CW went beyond that in the deposition.  We allowed Albanna to make an offer of proof.  (Tr. at 898.)  We allowed the Board to cross-examine Cizek about the position of the cages without waiving its objection.  (Tr. at 906-07.)


	�Resp. Ex. PPPP at 58.


	�Tr. at 571.


	�Pet’r Ex. 8 at 102-03.


	�Pet’r Ex. 8 at 30-31.


	�Pet’r Ex. 8 at 42.


	�Pet’r Ex. 7 at 18.


	�Pet’r Ex. 8 at 37.
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